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PREFACE 

The papers collected in this volume were submitted in a dialogue 

seminar which took place in Bangkok from the 17th to the 21st of 
August 1992. The seminar was organized by the Office of the Juridical 
Council of Thailand and the Post-Graduate School of Administrative 
Sciences in Speyer, under the direction of Professor Dr. Dr. h.c. Heinrich 
Siedentopf. This meeting was the first in a series of three seminars 
sponsored by the Konrad Adenauer Foundation to be realized between 
1992 and 1994, and covering subsequently the areas of administrative 
procedure, of law ref orm and law drafting and of administrative justice. 
The objective of the first dialogue seminar was, in particular, to define 
the rule of law in Public Administration and to discuss the principles of 
administrative law which may finally lead to a codification of the 
administrative procedure in Thailand. 

When preparing the seminar, the German participants realized that, 
although there is a growing demand for such texts, only a few 
publications about German Public Administration and German 
administrative law exist in English. The contributions contained in this 

t „ lfW • „ • . • .• . ."II - • 

vmume can oruy serve as a Irrst general mtro<tucuon eo tne top1c. 
However, they might be helpful to others who are confronted with the 

task to convey basic elements of German Public Administration and 
administrative law to foreigners. Due to the different legal cultures of 
the ltgermano-phonet• and the "anglo-phone" worlds, the main diffi.culties 
often lie in the translation of German legal terms into English. With the 

kind permission of the publishing house Butterworths (London), we 
were able to reproduce in the appendix the English translation of the 
German Law of Administrative Procedure of the year 1976, which was 
first published in the book "Legislative Drafting: A New Approachlt by 
William Dale in 1977. The translation was up-dated, corrected and 
completed by Patricia Fay Magi,era, MA., to whom we express our 
acknowledgement and gratitude. We are also thankful for her kindness 
„ ,.. ;• ,... ~ .„ -• "'" .„ .'II m proor-reaamg c.ne contnouuons or tne autnors. 
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The bibliography at the end of the present voiume does not cover all 
and partly goes beyond some of the questions treated in the preceding 
contributions. lt is meant to give general information about English 
publications in the field of German Public Administration and public 
law. 

Finally, we wish to thank the Research Institute for Public 
Administration at the Post-Graduate School of Administrative Sciences 
Speyer for the technical support. Special thanks go to Elisabeth 
Lerchenmüller who made the texts ready f or printing. 

Speyer, June 1993 771e Authors 
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PART 1 

FUNDAMENTAL PRINCIPLES AND FUNCTIONS OF 

PUBLIC ADMINISTRATION 
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THE PRII'"-lCIPLE OF THE RULE OF LA\V 

Univ.-Prof. Dr. Dr. h.c. Heinrich Siedentopf 

INTRODUCTION 

The German term "Rechtsstaat" designates a state governed by the 
rule of law. This principle finds its expression in the Constitution (Basic 
Law) of the Federal Republic of Germany. The rule of law was also the 
guiding concept when public administration was rebuilt after World War 

II. 

The Basic Law, which entered into force on 23 May 1949, is the 
highest source of German Iaw and forms the legal basic order of the Fe­
deral Republic of Germany. The Basic Law is not the first German Con­
stitution influenced by the rule of law. Although the idea was not men­
tioned expressly, the Weimar Constitution of 1919 and - earlier - the 

Constitution of the German Empire of 1871, contained certain principles 
based on the rule of la\V~ The rule of La\I/ in the Weimar Constitution 
was reflected mainly in the principle of the separation of powers, as well 
as in the principle of the legality of the administration. The Weimar 

Constitution was also the first German Constitution to include a cata­
logue of fundamental rights. However, these rights were not inalienable. 
Based on National State of Emergency Article 48, the President of the 
Reich could "partially or completely suspend" many of them. Thus, the 

Weimar Constitution was based on a concept which is often described as 
a "formal11 Rechtsstaat in contrast to a 11material" concept, which means a 
state based on the idea of justice which guarantees certain inviolable 

rights to its citizens. The "material" Rechtsstaat has been described as a 
state governed by the law of reason, the state that realises, in and f or 
human coexistence, the principles of reason embodied in the theoretical 
tradition of the law of reason (Böckenförde ). The Basic Law established 
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a state based on the materiai concept. This not oniy indudes such prin­
ciples as the separation of powers, the legality of the administration or 

recourse to the courts. The Basic Law guarantees to all Germans a ca­
talogue of inviolable human rights. Moreover, the Federal Constitutional 

Court held that the Basic Rights are not only defensive rights of the 

people as subjectives opposed to the state. They establish an objective 
value system. According to Art. 1 of the Basic Law, the highest value 
herein is the dignity of man. 

lt is well known that after 1933, Germany turned into a centralized 
dictatorship. Although the Weimar Constitution was never formally re­

pealed, it proved tobe too weak to stop Hitler and his National Socialist 
Democratic Party. A so-called '1Empowering Acf' gave them practically 
Iimitless power. Th~ government reversed the separation of powers, 
banned all other parties and constantly violated basic human rights. 

THE RULE OF LAW UNDER THE BASIC LAW 

In view of the constant abuse of law under Hitler's National regime, 
the authors of the Basic Law laid the emphasis on the rule of law. 
Although the term "Rechtsstaat'1 is mentioned only in Art. 28 of the Ba­

sic Law which deals with the constitutional order in the States (Länder), 
the rule of law is grounded in Art. 20 of the Basic Law. Art. 20 defines 
Germany as a "democratic and social federal state". Legislation shall be 
subject to the constitutional order; the executive and the judiciary shall 

be bound by law and justice. (cf. Art. 20). 

According to Art. 79 para. 3 of the Constitution, any modification of 

fundamental law which might touch the principles laid down in Art. 20 is 
forbidden. This means that the Constitution itself does not allow a revi-

sion of the- Constitution concerning certain fundamental principles. 

Under the Basic Law, the principle of the Rule of Law is mainly re­

flected in the following constitutional principles: 
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1. THE PRINCIPLE OF THE SEPARATION OF POWERS 

Art. 20 para. 2 of the Basic Law states that all state authority shall be 
exercised by specific legislative, executive and judicial organs. Legisla­
tion, executive power and the administration of justice are exercised by 
autonomous organs. The separation of powers shall guarantee the politi­
cal distribution of powers and the resulting moderation of the State's 

power. However, exceptions to the above-mentioned rule exist. In the 
democratic system established by the Basic Law, the legislative power at. 
federal level is exercised by the House of Parliament (Bundestag). Ac­
cording to Art. 80 of the Basic Law, the Federal Government, a Federal 
Minister or the State governments may be authorized by a law to issue 
ordinances having the force of statutory orders (Rechtsverordnungen). 
The content, purpose, and scope of the authorization so conferred must 
be set forth in such law. 

The principle of the rule of Law requires that a legislative enabling 
act must be defined in such a way that what can be expected from the ci­

tizen is recognizable and f oreseeable from the legislation itself, and not 
just from the ordinance based on it. 

2. THE PRINCIPLE OF THE LEGALITY OF THE ADMINIS­

TRATION 

According to Art. 20 of the Basic Law, the executive and the judiciary 
shall be bound by law and justice. Two important aspects of this princi­
ple must be mentioned. 
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a) The Precedence of the Law 

On the one band, the will of the State as expressed in the form of law 
takes precedence over any other expression of the State's will, e.g., or­
dinances. 

b) The Subjection to the Law 

Germany does not belang to the countries with a Common Law tra­
dition. As in other continental European countries, the German law is 
primarily contained in general codifications (Gesetzbücher). More spe­
cific legislation results in acts (Gesetze). Current German law is gener­
ally manifested in written statutes- unwritten law plays only a minor role 
in the German legal system. All import:cint questions have tobe decided 
by democratic legislation. That is to say, in certain fundamental areas­
such as the protection of the Basic Rights- administrative action is only 
legitimate if it is authorized by formal law. Administrative action is 
strictly bound by the existing (written) laws and principles of justice. This 
leads not only to the positive effect that administrative activity can be 
f oreseen and controlled. The result is also a "flood of norms". 

3. THE BASIC RIGHTS 

The Basic Law contains a catalogue of basic rights. 

All state authorities, including the Executive, are bound by these 
rights laid down in the first section of the Basic Law. 

Article 1 states that "the dignity of man shall be inviolable. To respect 
and protect shall be the duty of all state authority". Part of the basic 
rights are also such classic liberties as freedom of faith and creed, of ex­
pression, assembly and movement, postal privacy and the right to pro­
perty, as well as the right to choose a profession or the inviolability of a 
person's home . ..iAJl the basic rights are immediately valid in law. They 
are binding upon the legislature as well and they may be restricted only 
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to a limited extent and oniy as expressiy permitted. Art. 19 states that if a 
basic right may be restricted by or pursuant to a law, such law must ap­
ply generally and not solely to an individual case. In no case, however, 
may the essential content of a basic right be encroached upon. Several 
important individual rights, however, are not rnentioned in the Constitu­
tion. They have been developed by the Federal High Court, for instance, 
a general right to privacy, to protect the personal sphere of privacy under 
conditions of electronic data processing. 

4. RECOURSE TO THE COURT 

As already mentioned, Art. 20 para. 3 states that the executive shall 
be bound by law and justice. Legal control of the administration is 
therefore of particular im portance under the Basic Law. Art. 19 para. 4 

lays down that one can claim the protection of rights in the court if 
he/she feels these rights have been violated by public authority. In Ger­
rnany, five branches of courts have been established: 

a. ordinary courts Gurisdiction in criminal and civil matters) 

b. administrative courts 

c. finance courts 

d. labour courts and 

e. courts of social matters 

These courts are independent of each other and equa1 in rank. The 
judges are appointed for life, they are independant and subject only to 
the law. In addition to the above-mentioned courts, the Federal Consti­
tutional Court (Bundesverfassungsgericht) exercises jurisdiction in con­
stitutional matters. In German constitutional history, this court is unique. 
The court is often described as ithe guardian of the Constitution;;. lts 
judgements have legal force. According to Art. 93 para. 1 sec. 4., the 
court shall decide "on complaints of unconstitutionality which may be 
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entered by any person who claims that one of his basic rights has been 
violated by public authority". 

The court also decides on disputes between the FederaJ Government 
and the states and also in certain cases between f ederal organs. 
However, giving substance to the basic rights is the most important part 
of the courts's work. 

5. THE PRINCIPLE OF PROPORTIONALITY 

The principle of proportionality serves as a limitation of state action. 
The principle has its m~1n importance in the field of discretionary deci­
sions. Public Administration may restrict a citizen's right only if 

it is strictly necessary to obtain a legal purpose 

the means of intervention are commensurate 

the intervention does not burden the individual excessively. 

All administrative courts have the duty of seeing that the prinicple of 
proportionality is upheld by the administration. 

6. THE PRINCIPLE OF THE CERTAINTY OF LAW 

Legal certainty means primarily confidence in the law. The principle 
of legal certainty shall guarantee that a citizen can foresee possible State 
action affecting him and act accordingly. As in other continental Euro­
pean countries, the German law is primarily contained in general codifi­

cations. Thus, the above - mentioned principle requires that the written 
law is clear and precise so that the individuals concerned may know what 
is expected of them. At the same time, deregulation efforts take place. 
Obviously, a reduced number of laws enhances leg~I cert~1nty. These 
efforts started in 1983, when the Federal Government appointed a com-
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mittee to deai with the probiem of over-reguiation. The committee iook­

ed at over 1,500 regulations and abolished some of them. In 1989, new 

guidelines were issued in order to reduce the number of laws and to 
simplify the administrative procedure. Furthermore, the principle of le­

gal certainty requires, as weil, that state measures should not, as a rule, 

be retrospective. 

7. STATE LIABILITY AND OFFICIAL LIABILITY 

In addition to the principle of the legality of the administration, the 

principle of state liability has tobe mentioned. Art. 14, which deals with 
the protection of property, establishes the principle of compensation in 

case of expropriation. Expropriation shall be permitted only in the public 
weal. According to Art. 14, expropriation may be eff ected only by or 

pursuant to a law which shall provide f or the nature and extent of the 

com pensation. 

Art. 34 of the Basic Law, in connection with sect. 839 of the Civil 

Code, states that the Federal Republic of Germany is obliged to grant 
compensation if an office-holder acting in his official capacity wrongfully 

fails in a duty specifically towards a citizen. In the case where the office­

holder ( civil servant) is only guilty of negligence, the official liability of 

the State only arises when the injured party cannot achieve compensa­

tion in any other way. The duty of the State to grant compensation does 

not arise if the injured party could have taken a legal remedy. 

8. THE RULE OF LAW IN THE EUROPEAN COMMUNITY 

LEGAL SYSTEM 

The present r;erman !aw can no !onger be seen as an iso!ated leg~ l 
system. As a general applicable source of law, the law of the European 
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Commumbes (EC) has to be considered. In creating the t:.uropean 
Community, the member-states have opened their national legal systems 
to a new legislative authority. The European Court of Justice has clearly 
stated that Community Law prevails over national law. 

As far as Germany is concerned, Art. 24 allows that sovereign powers 
may be transferred by legislation to inter-governmental or supranational 
institutions. There are, however, absolute limits to the transfer of powers 
which guarantee that the principle of the rule of law will never be aban­
doned. Art. 79 para. 3 provides that it is unlawful to change the Basic 
Law in a way that this principle might be aff ected. lt is clear that such a 

change may not be achieved by transferring competences to the Euro­
pean Community. 

lt is because of this that the question has to be raised whether the 
rule of law is established on the European Community level. The EC­
Treaty contains certain freedoms such as the free movement of workers 
and goods and the freedom to provide services. Furthermore, Art. 7 
states the prohibiton of any discrimination on grounds of nationality, and 
Art. 119 of the Treaty provides for equal pay without discrimination bas­
ed on sex. The treaty does not include a catalogue of human rights. 
However, in 1969, the European Court of Justice held that the European 
rommunity legal system contains certain fundamental rights which form 
an important part of the general principles of Community Law. In a 
number of judgements, the European Court of Justice made clear that 
the Convention for the Protection of Human Rights, as well as a Euro­
pean Court of Human Rights, have been set up to guarantee these 
rights. 

As a result, in 1986, the German Constitutiona1 Court he1d - in 
contrast to a former decision - that the protection of human rights on 
the Community Level is in substance similar to the standard of protec­
tion of fundamental rights required in the German Constitution. 

1'vforeover, the legal S}'Stem of the Communir; itself g'Jara..'ltees cer-

tain principles derived from the rule of law. These principles have been 

developed by the European Court as unwritten sources of community 
law and are derived mainly from principles and conceptions which are 
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common to the legai systems of the member-states. The principie of le­
gality of administrative action and the principle of proportionality, for in­

stance, have long been recognized by the European Court of Justice. 

In summary, it can be said that the rule of law is established in the 
European Community legal system. 
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THE CHANGING FUNCTIONS OF PUBLIC 

ADMINISTRATION: THE DISTINCTION BE1WEEN 

INTERVENTIVE AND COMMUNI1Y SERVICE 

ADMINISTRATION 

Dr. Christoph Hauschild 

i. iNTRODUCTiON 

The distinction between interventive and community service adminis­
tration touches upon our basic understanding of public administration, 
i.e., the organization, procedures and relationship between public autho­
rities and citizens. A look into the history of public administration shows 

that, in continental European countries (administrative-law countries), 
public administration has undergone a relatively similar de\1elopment in 
the last two centuries. With the evolvement of the modern state, public 
administration gained acceptance as an institution in its own right. In 

Germany, the Iater development was marked, in particular, by the con­
cept of the constitutional state in which any administrative act involving 
the citizen is regarded as an application of law. lt is the law that author­
izes the administration to regulate the relationship between citizens and 

the state. 

At the turn of the 18th century, the scope of public tasks was quite 
limited. Throughout Germany, the tasks of the administration were 
maintaining public security and order; and protection against natural 
catastrophes. Public administration was authorized to intervene in the 
case of disobedience to the law and the disturbance of public security 

and could take the necessary measures in the case of naturai 
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catastrophes. The general competence of maintaining law and order 
became more specialized with industrial development. Commerce and 
trade, as well as the construction of buildings were put under the 
supervision of public administration to the extent that public risks or 

damage through such private activities bad to be prevented. 

The competence to issue licences or to inspect has, in the frrst place, 
an interventive nature. The citizen or private company concerned is 
subject to an administrative action. The legal instrument to regulate this 
relationship - the administrative act - comes into force by a unilateral 
act. The enforcement of an administrative decision is normally achieved 

by unilateral administrative action as weil. 

In short, the basic assumptions of the traditional "interventive0 

approach may be described in the following way: 

The primary purpose of public administration is the implementa­
tion of laws. 

The implementation of laws is considered, from the traditional 
perspective, a mechanical act of administration. 

The most important training for administrators is legal training. 

II. THE "BUREAUCRATIC MODEL" 

In order to comply with these functional requirements, bureaucratic 
rational structures with detailed administrative requirements and 
procedures were conceived for the internal organization. Accordingly, 

public administration is based on offices, official duties, the lifelong 
appointment of civil servants who have their spheres of responsibility, 
and on continual internal and external control. 

These patterns had been identified by Max Weber in his design of an 
ideal type of bureaucracy. His model was influenced by traditional 
elements of continental European and, in particular, German adminis­

tration. lt did not reflect the administrative reality of Weber's time, but 
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was an ideal type created in order to contrast deficiencies in the adminis­
trative practice he bad studied. 

The following chart shows the elements of the "bureaucratic modelu 
and indicates its advantages and disadvantages. 



IBureaucratic model 

ll. Hierarchy of' positions 

Al 
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useless procedures, 

red tape 
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development of parallel power.s 
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and needs of individual citizens 

~ 
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III. THE SERVICE ASPECT IN PUBLIC ADMINISTRATION 

By indicating the advantages and disadvantages of the bureaucratic 
model, it becomes apparent that its effectiveness is highly interdepen­
dent on the specific administrative function to be fulfilled. lt has its roots 
in a time when the prime task was to ensure that society's internal and 
external law and order were upheld. Since then, the administration's role 
and tasks have developed in different directions. Through the emergence 
of the welfare state, the administration has become deeply involved in 
the financial and social affairs of the population. 

Public administration has played a key role in developing society's 
infrastructure. The administration's activities and involvement have 
allowed for a pooling of national resources in order to carry through 
economic developments and the operation of transport infrastructure, 
such as roads, railways, ports and airports. 

In a modern-day mixed economy, the public sector has tasks which 
surpass this. Administration contributes directly or indirectly through 
cooperation with the private sector to the overall creation of values. In 
Germany, the share of the public sector in the GNP is 60 %. Still, 
management, through rules and budgets, continues to be a prime 
element in administration. With the necessary reservation, one can 
classifiy the activities of administration into the f ollowing categories: 

secretariat for the political leadership (prepar_ation of political 
decisions and legislation) 

exercising and enforcement authority 

producer and performer of services. 

Public administration is today more pluralistic in its orientation than 
ever bef ore and different forms of organization and action should apply 
to different tasks and functions. A s1ngle organhationa! model cannot 
meet all the divergent orientations. In particular, when the service 
orientation dominates, the disadvantages of the bureaucratic model as 
described in the above chart, become apparent. For this reason, it is 
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• • ... „ „. „ - 11 . • . • 'I „ „ 11 „ • „ 
mcreasmg1y beuevea cnat orgamzauona1 ana proceaurai rmes m service 
administration should have a different design than the rules applied in 
the "classical" interventive administration. 

IV. HOW TO ORGANIZE SERVICE ADMINISTRATION 

Serviceadministration takes up a very large part in public administra­
tion with regard to manpower, as well as to public expenditure. Social 
and employment policies, health services and education are the most 
common examples of public services. Public enterprises also belang to 
the category of service administration. The citizen is customer or user of 
these services. Managing these services so that they are rendered in the 
most efficient way is a constant question and concern. 

In a comparative perspective, the efficient use and management of 
public services is of widespread interest. Within the OECD, questions of 
administrative management have become an increasingly important field 
of activity. According to comparative research done by the Public 
Management Committee (PUMA) in the OECD-Member States, the 
current issues in the management of public Services are: 

A need for a cost-efficient public sector to improve the national 
economy. 

A more efficient and more public-oriented production of public . 
services. 

More emphasis on performance budgeting. 

A better grasp on management and personnel policy. 

Active use of inf ormation technology in order to further 
administrative modernization. 

Better management of the formulation of rules and regulations. 

Improvement in the ways of measuring performance and the 
conseq uences of administrative ref orms. 
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However, in Germany, these different issues are not taken up in 
order to initiate a !arge scale administrative reform. In a 11case by case11 

annroach. oreanizational readantation measures are designed f or certain 
J.. .1. I ....... ... -

branches of public administration or single authorities. By such an 
approach, it is taken into account that the multifarious activities of 
modern public administration require adaptive organizational solutions. 
Keeping that general reservation in mind, the following administrative 
principles apply, in a general way, to service administration: 

1. Expertise and authority should rest with those who are closest to 
the customers or users. 

2. Administrative actions should be user-oriented. 

3. Competition between services should be allowed and institutional­
ized. 

4. Interna! organization should follow a managerial approach by 
efficient use of financial and personnel resources. 

The essential point seems to be that administration should develop a 
profound service orientation. Service orientation means to focus on the 
person to whom services are delivered. In such a perspective, the person 
to whom services are delivered is referred to as a "customer11 or "dient". 
1"Y""l1 "' ...__ _, 1 _.._ - 1 ... 1 „ 1 ~ „ „ „ 1 1. 1 ... 

1 nere 1s a scrong aeoare wnerner cne cerm · cuscomer can oe appnea rn 
public administration. The term ltcustomer" reflects a new perspective on 
the relationship between administration and citizens. The citizen is no 
langer the "administered person11 subject lo administrative action but 
someone whose interests and needs have to be carefully regarded and 
treated in administrative procedures. 

The discussion about service orientation not only concerns the 
external relationship but the cooperation amongst the civil service as 
weil. Due to the highly specialized organizational set-up of public admin­
istration, administrative actions often require a number of decisions by 

1 ..1 • • • • l. . • 'T'l. • • • 1 rl 
Se\'erru aum1111strat1ve UllltS or aUtuOtitieS. .i ue serv1ce OiientaliOU COU1u 

also help to improve the relationship between the different administra­
tive authorities concerned. Interna! procedures might be more eff ective 
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and Iess time consuming when the other civil servant involved is regard­
ed and treated as "customer" or nclienft. 

Accordning to an OECD study, the civil servant has to comply with 
the following guiding principles when services are delivered to clients: 

be comprehensible 

engage their participation 

satisfy their needs 

be accessible 

ask them whether they are satisfied. 

In Germany, a service orientation in the above-described sense is 
developing more and more at the local level. In a comparative 
perspective, the German administration operates on a highly decentral­
ized basis. The lang tradition of local self-government in Germany pro­
vides communities with a considerable scope for managing their own af­
fairs. There are two levels of local self-government: the municipalities 
(Gemeinden) and the counties (Kreise). These two levels function on the 
principle of subsidiarity, i.e., responsibility for local matters lies with the 
municipality, but when the municipality cannot fulfil its tasks, it is the 
county that undertakes the responsibility. Besides local self-government 
tasks, local authorites carry out public tasks on behalf of the state. 

Citizens judge the performance of local administration according to 
its effectiveness, responsiveness and whether the administration is acting 
in a cost-effective manner. In the same way, private business companies 
judge the administrative capacities of a local administration when they 
plan an investment of capital. Citizens, as weil as private business com­
panies, compare the administrative capabilities of one city or community 
with neighboring cities or communities. Thus, local administration works 
in a much more competitive environment than many other sectors of 
public administration. 

In Germany, some major cities are engaged in large scale administra­
tive reforms. These reforms concern the budgeting process, human re­
sources development and new organizational approaches, such as public-
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private partnership. These reforms are intended to implement a clear 
service orientation in local government. 

V. CONCLUDING REMARKS 

An administration which corresponds to the actual size, complexity 

and technological mission displays a variety and wide range of functions. 
New patterns of organization and procedure develop in order to adapt 
administration to the changing environment. As the brief look into the 
modern history of public administration has shown, the development of 
administration has ::ilways been dynamic in. its nature. In order to comply 
with the current demands put f orth by the public, Oll the Olle side, alld by 
the political leadership on the other side, a further emphasis Oll service 
orientatioll promises an increase in efficiency and responsiveness. 
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PART II 

ADMINISTRATIVE LAW AND PROCEDURE 
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BASIC ELEMENTS 

OF GERMAN ADMINISTRATIVE LAW 

Dr. Karl-Peter Sommennann 

1. SOME HISTORICAL REMARKS 

In Germany, modern administrative law emerged as a result of two 
philosophical currents that dominated or, at least, became dominant in 
the 19th century: liberalism and legal positivism. The first current refers 
to political theory, the second to theory of law. 

Liberalism, based on the ideas of Immanuel Kant and Wilhelm von 
Humboldt, emphasized the individual liberty of the citizen and the neces­
sity to reduce the power of the state to the task of guaranteeing and 
protecting the legal rights and liberties of the individual, in short: the 
creation of a state governed by the rule of law (Rechtsstaat). The state, 
understood as the totality of governmenta1 bodies, should intervene in 
society as rarely as possible. To that end, the spheres of the state on the 
one band, and of the community of citizens, i.e., society, on the other, 
were to be clearly distinguished. The distinction between state and so­
ciety f ostered, in turn, the equivalent separation in the legal sphere: 
public law on the one band, and private law on the other. Whereas pri­
vate Iaw contains the rules applicable to the legal relations between the 
individuals in the sphere of society, public law refers to the legal rela­
tions between the individual and the state, at least when the lauer acts in 
his capacity as bearer of sovereign power. According to this classical Se­
paration, private law is primarily coordinating law, public law, in essence, 
subordinating law. However, as we shall see Iater on, during the last de­
cades of our century, the concept of public law has also been shifting 
more and more to the idea of coordination law. From the 1860s onward, 
the most evident expression of the separation of private and public law 
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was the creation of specialized administrative courts in the different 
Länder, according to the federal organisation of Germany. This separa­
tion, still valid today, marks an important difference to the juridical and 
judicial tradition of the common-law countries. 

Legal positivism was the other significant theoretical current that 
promoted modern administrative law. Two of its main authors were Carl 

Friedrich von Gerber and Paul Laband. According to this theory, go­
vernments should no langer be able to invoke principles derived from an 
ambiguous natural law or metaphysical postulations that, in the last re­
sort, could be interpreted by the sovereign at bis discretion in order to 
justify his interference in society. There should be clear legal rules that 
determined and put limits to state action. The codification of public law 
became as important as the codification of private law. The result of the 
codification, however, should not be a uniform code comprising private 
and public law, but different laws. In the famous Prussian Code of 
Common Law of 1794 for instance, which was one of the first important 
codifications in Germany influenced by the Enlightenment, but still a 
product of absolutism, both subjects were still joined together. 

Nevertheless, it took a long time, until administrative law (as the 
most extensive part of public law) was systematically developed and 
enshrined in formal law. In the begi11ning, a Iot of la\vs were enacted, 
each regulating only selected areas of public law. lt was up to the law 
scholars and to the jurisprudence of the administrative courts to elabo­
rate on the general principles of administrative law. The most influential 
among them was Otto Mayer (1846-1924). As a professor in Straßburg 
and teaching in German and French, he knew modern French adminis­
trative law very weil. On the basis of his comparative knowledge, he 
formed the fundamental institutions and concepts of German admin­
istrative law in his book "Deutsches Verwaltungsrecht", published in 
1894, and other writings. Although he was strongly inspired by the 
French system, he not only copied its elements, but integrated the insti­
tutions known from German-Roman private law in his conception, 
adapting them to the purposes of public law, and thus distinguishing 
them clearly from their position in private la\11. Concepts lilce the perso-
nal public right (subjektives öffentliches Recht), public property 
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(öffentliches Eigentum) and public enterprise (öffentliche Unternehmung) 
are characteristic of this kind of adaptation. When Otto Mayer described 
the administrative act (Venvaltungsakt), a translation of the French acte 
administratif, he bad, of course, above all, the interventive administration 
in mind. The basic principles of the community service administration, 
which became more and more important in the course of the 20th cen­
tury, were developed later on, in particular by Ernst Forsthof!. 

For the further considerations, it must be kept in mind that German 
administrative law differs considerably from the common law concep­
tion. Although it belongs to the family of Continental-European law and 

was originally inspired by French public law, nowadays it has to be re­
garded as a proper system. While in former times, French public law was 
considered to be the most modern system, today many scholars in 
Europe point out that this situation has been changing in favour of Ger­
man Public law. But the question °Who has the most modern adminis­
trative law?" is useless and futile. What remains important is the fact that 
we have a fruitful competition in Europe and that every state contributes 
its best to the construction of a common European administrative law 
that is emerging in step with European integration. 

II. THE IMPACT OF CONSTITUTIONAL LAW ON ADMIN­

ISTRATIVE LAW 

1. "Administrative Law as Constitutional Law put in concrete 

terms" 

What is the essential characteristic of German administrative law? 1 
think it is the fact that German administrative law, since World War II, 

has been and is being deepiy determined and shaped by German consti­
tutional law. This does not mean that we have a very extensive constitu­
tional law which regulates the activity and functioning of the Adminis­
tration in detail. Quite the reverse: the Basic Law of the Federal Re-
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public of Germany of 1949 is - compared to the Constitutions of other 
countries - very reticent with regard to the regulation of the details, and 
often modest in its wording because it does not want to make promises it 
cannot keep. However, it has - and that is what 1 refer to - a powerful 
binding force. After the experiences of the failure of the Weimar Con­
stitution and the gross violations of human rights under the totalitarian 
regime of National Socialism, the drafters of the Basic Law were eager 
to provide for a Constitution of high normativity, that is, of highest bind­
ing force on all state organs. Arbitrary state action and the violation of 
human rights should be banned once and for all. Article 1 para. 3 of the 
Basic Law reads as follows: 

"The f ollowing basic rights shall bind the legislature, the 
executive and the judiciary as directly enforceable law." 

According to their intention to make the new constitutional order 
work in reality, the drafters did not confine themselves to the stipulation 
of the normativity of the constitutional principles but moreover, provided 
at the same time for vigorous instruments which were to enforce the 
binding character of the Constitution. Under the Basic Law, the indivi­
dual aff ected by state action may not only rely upon an effective and 
complete control of all state acts by the courts, but also upon the protec-
tion by a specialized Constitutional Court, in case that the ordinary 
courts do not remedy the matter. Never before in German history had 
the Constitution played such an important role in the regulation and ap­
plication of administrative law and in the development of a democratic 
and pro-citizen orientated Public Administration. Ten years after the 
Basic Law came into force, in 1959, the then President of the Federal 
Administrative Court in Berlin, Fritz Werner, could characterize the ad­
ministrative law as "constitutional law put into concrete termsfl 
C'Verwaltungsrecht als konkretisiertes Verfassungsrecht") 1. And this 
saying conveys best our way of thinking. 

1 F. Werner, Verwaltungsrecht als konkretisiertes Verfassungsrecht, DVBI. 1959, S. 

527. 
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2. The Relevant Constitutional Principles 

What are the main constitutional nrincinles that determine our ad-- - - - - - - - - .J. .l. - - -

ministrative law? 

a) First, 1 have to mention the fundamental rights enshrined in Ar­

tides 2 to 19 of the Basic Law. These rights protect the sphere of indivi­

dual liberty in all its forms against all kinds of intrusions by the state. If 
the special liberties ( as freedom of expression or freedom of assembly) 

are not applicable, the individual may invoke the !ex generalis of Article 2 

para. 1 (right to free development of one's personality), which the courts 

interpret as a "collecting right1', comprising all manifestations of liberty 

which are not mentioned expressly in one of the special liberty-rights. As 
a consequence of this complete protection of the sphere of the indivi­

dual, each restriction of individua1 liberty by a state organ must find its 

justification in the Constitution itself. Individual liberty may be restricted 

only to the extent, and in the way provided for in the Constitution. 
Therefore, it is indispensable that a restriction of liberty may only be 
enacted on the basis or - in other cases - pursuant to a formal Iaw 

adopted by the legislative bodies of the Federation or of the Länder. The 

prerequisite of a formal law basis for the restriction of fundamental 
rights is also valid - according to the Federal Constitutional Court - for 
persons of a special administrative status, such as prisoners, agents of 

the public service, or pupils. Without an expressly formal legal authori­

zation, the Executive is not entitled to regulate the obligations and duties 
of those persons. 

Since the Federal Constitutional Court interprets the catalogue of 

fundamental rights not only as rights of the individual but also as an or­

der of values inspiring the application and interpretation of the whole 

legal order, the Public Administration must always take into account the 

fundamental rights when it applies, interprets or creates legal rules. Spe­

cial attention must be paid by the administrative agents to the obser­

vance of the principle of equality before the Iaw (Article 3): The Admin­

istration must decide parallel individual cases according to the same cri­

teria, irrespective of sex, parentage, race, language, homeland and oriYn., 
faith or religious or political opinion of the respective person. 
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b) Secondly, the general principles enshrined in Articles 20 and 28 
have to be observed by the Administration, above all the principles of 
rule of law and of social justice. The lauer principle obliges the state or­
gans to remove social and economic inequalities and to provide for so­
cial security and for appropriate living conditions with regard to the pur­
suance of the individual liberties; it plays an important role as an inter­
pretative directive. 

As to the rule of law, one key element can be found in Article 20 
para. 3: 

"Legislation shall be subject to the constitutional order; the 
executive and the judiciary shall be bound by law and 
justice." 

This stipulation lays down the obligation of the Administration to act 
in full accordance with the (formal) laws and not to impose a burden on 
the individual if there is no authorization by a formal law. 

Another important principle which is generally deduced from the 
rule of law but not mentioned expressly in the Constitution is the princi­
ple of reasonableness or proportionality in the broad sense. This princi­
ple has become one of the outstanding criteria for judicial control of the 
action of state organs. Be it an act of a legislative body or be it an act of 
the Administration, the act will only be regarded as constitutional or le­
gal, respectively, and thus remain valid, if it is suitable for the achie­
vement of the purpose aimed at (principle of suitability), if there is no 
other measure equally suitable but less affecting the individual (principle 
of necessity), and if the burden imposed does not weigh heavier than the 
benefits, that is, if the disadvantages to the individual do not outweigh 
the advantage to the community (principle of proportionality in the nar­
row sense). 

A further principle derived from the rule of law is the measurability 
of law. The interference of the administration in the sphere of personal 
rights must be foreseeable and calculable and legitimate expectations 
must be protected. 

'\. A. • „ . L'I „ „. ... „ 1 '1 1 t"' ... ... „ 

CJ AS a specia1 manuesrauon or rne mooern rme or 1aw, we nave ro 
consider the provision of Article 80: 



uThe Federal Government, a Federal Minister or the Land 
governments may be authorized by a law to issue ordinan­
ces (statutory orders; 11Rechtsverordnungen°). The content, 
purpose and scope of the authorization so conferred must 
be set forth in such law. This legal basis must be stated in 
the ordinance.11 
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Thus, contrary to the French constitutional order, independent sta­
tutory orders of the government do not exist in Germany. The executive 
may only legislate to the extent it is expressly authorized to do so by the 
original legislative bodies, that is to say, the Federal Parliament or the 
Parliaments of the Länder. However, these bodies are not entitled to 
delegate the exercise of their legislative competences to the Federal Go­

vernment or the Länder Government at their free discretion. As Article 
80 stipulates, they have to determine precisely the content, purpose and 
scope of the authorization. Furthermore, the Federal Constitutional 
Court deduced from the democratic principle and the rule of law, both 
enshrined in Article 20, that Parliament has to regulate by itself, all es­
sential issues, such as rules affecting individual rights, and is not allowed 
to delegate the regulation of these crucial questions to governmental bo­
dies. 

d) If we deal with German Public Administration, we always have to 
bear in mind that Germany is a Federal State where the Federation as 
well as the Länder have their own legislative power. This polycentric ap­
proach forms part of the system of checks and balances in the Federal 
Republic of Germany. While the Federation holds the most important 
legislative competences, the Länder have more executive competences, 
i.e., in administrative matters. That is why scholars often speak of 
11 executive federalism". As a rule, it is also up to the Länder to execute 
federal laws. Article 83 stipulates: 

"The Länder shall execute federal laws as matters of their 
own concern in so far as this Basic Law does not otherwise 
provide or permit." 

Besides the federal government, there is a proper federal adminis­
tration, for example, in the fields of foreign service or customs. 
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e) Self-government of the local communities, the communes, consti­

tutes another element in the system of checks and balances in the Fede­

ral Republic of Germany. A rticle 28 of the Rasic Law guarantees their 
autonomy, that is, their right to regulate in their own responsibility all 

the affairs of the local community within the limits set by the law. The 

tasks of the communes comprise, among others, urban planning, con­

struction and maintenance of communal hospitals, supply of water and 

energy, waste management, and many other issues. lt is important to 

keep in mind that the Administration in the Länder not only consists of a 

graded state-Administration of generally three levels, but also of auto­

nomous local governments that constitute the communal or municipal 

Administration, and are · subjected to state control only with regard to 

the legality of their administrative action. 

III. THE SUB-CONSTITUTIONAL SOURCES OF ADMINIS­

TRATIVE LAW 

The sources of administrative law in Germany are diverse. In the 

hierarchy of legal norms, we find under the Constitution the following 

sources of written law: 

Formal law: the totality of laws (statutes) enacted as such by Par­

liament, more precisely by the federal and Länder legislative bodies 

(Bundestag and Bundesrat on the one band, and the Länder Par­

liaments on the other band). On the federal level, 3,990 laws were 

enacted between 1949 and 1987. 

Statutory orders ( ordinances): formal regulations enacted by the 

executive power, especially by the government or a minister of the 

Federation or of a Land. As mentioned before, a statutory order 

may only be enacted on the basis of a formal law. As a derivative 

legal source, it mostly regulates the details left open by the authori-
71ng law. On the feder::il level, 12,639 statutory orders were enacted 

between 1949 and 1987. 
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By-laws (autonomous legislation): formal regulations enacted by a 
public body vested with the right of self-government, especially re­
gulations of the locaJ commnnities. 

Among these written regulations, enumerated according to their 
ranking in the hierarchy of legal norms, the regulation of a lower rank 
can only be valid if it does not contravene a regulation of a higher rank. 
Therefore, if the wording of a legal provision leaves room for different 
interpretations, the administrative agent has to choose the interpretation 
which is compatible w:ith the higher ranlcing regulations. In case of a col­
lision between a legal norm of a Land and a regulation of the Federa­

tion, the lauer will prevail (see Basic Law, Article 31). 

Because of the high degree of codification of administrative law, 
which has entailed a dense network of legal norms, the sources of un­
written law have become less and less important. lt is extremely rare that 
courts, in lack of codified law, have to refer to customary law or unwrit­
ten general principles of administrative law. Nowadays, many of the ge­
neral principles of administrative law are laid down in the Law on Ad­
ministrative Procedure. But the role of the jurisprudence of the adminis­
trative courts has not diminished at all. Courts have the difficult task to 
make effective and give coherence to a law which is continua1Jy becom­
ing more sophisticated. The supranational EC-law is contributing to the 
increasing complexity of law; EC-law overrides, overlaps and daily urges 
modifications and reinterpretations of national law. However, we hope 
that, later on, EC-law will foster a countercurrent: the reduction of com­
plexity on the European scale. 

Speaking of sources of law, 1 still have to mention the administrative 
regulations ("Verwaltungsvorschriften°). These are general orders di­
rected by a higher authority to subordinate authorities and regulating 
questions of procedure, interpretation of legal norms and so on. They 
are not considered to be real law because their addressees are only 

agents of the Public Administration and not 0 external" individuals. At 
any rate, Courts are not bound by administrative regulations when they 
interpret the law. Indirectly, however, administrative regulations can 
produce personal public rights: If a law leaves a certain decision up to 
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the discretion of the Administration and the Administration specifies its 
criteria of decision by guidelines, that is, administrative regulations, the 
individual may invoke his or her right to equality before the law, if the 
Administration deviates in bis or her case from the criteria established in 
the guidelines. We say here that the Administration is binding itself by 
its own regulations. Of course, these regulations can be altered, but only 
with general effect, and not f or the purpose of a pending individual case. 

IV. THE FORMS OF ACTION OF THE PUBLIC ADMINIS­

TRATION 

The Public Administration may act in different forms. Leaving aside 
the legislative functions (statutary orders and By-laws) and looking at the 
action in individual cases, the most important form is still the adminis­
trative act. 1 shall deal with it extensively in my next presentation. While 
the administrative act is - at least in its "classical form" - a sovereign 
unilateral measure corresponding to the oid scheme of subordination, 
between the state and the individual, a form of action corresponding to 
the scheme of coordination also exists: the agreement under public Iaw. 
Here, the obligations of both sides are negotiated and fi.x:ed in a formal 
agreement. 

Other forms of action are the simple sovereign action (such as the 
giving of information or driving an official car) and administrative plan­
ning. As we shall see later on in this seminar, plans and planning are be­
coming more and more important in our welfare state. Furthermore, a 
planning procedure can be necessary to prepare carefully the adminis­
trative decision on large-scale projects such as the construction of an 
airport, of a nuclear power station, or of a road. In such cases, the plan­
ning procedure must ensure that all affected interests of the individuais 
and of the comm unity are considered and carefully weighed against each 
other. The prerequisite of a reasonable balancing of interests is the 
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complete knowiedge of all reievant factors and the hearing of the affect­

ed persons. 

Besides the f orms of action und er public law, there are forms of ac-
tion under private law. While the first ones are compulsory in the field of 
interventive administration, the choice of a form of action under private 
law is often suitable and useful in the sphere of community service ad­
ministration. The Administration may carry out public tasks, such as the 
provision of water or the means of transport, using forms of private law. 
lt goes without saying that the Administration cannot get rid of its legal 
obligations in choosing private forms of action. The specific constitutio­

nal and legal obligations, for example, the principle of equal treatment, 
remain valid whenever the Administration carries out public tasks. 

V. "DISCRETIONARY" AND "BOUND" ADMINISTRATION 

As to the margin of appreciation 1eft by the 1aw to the administrative 
agents, we distinguish "bound administration° from "discretionary admin­
istration". If, for example, somebody asks for recognition as a conscien­
tious objector or applies for a building permit, the competent authority is 
obliged - if all legal prerequisites are fulfilled - to grant the recognition 

or the permit respectively because the applicant may invoke, in the last 
resort, his or her fundamental rights established in the Constitution, Ar­
ticles 4 or 14. No room for discretion remains and the administrative 
courts can fully review the decision of the authority. W e find this kind of 

"bound administration" whenever the individual has a personal right to 
administrative action. These personal rights ("subjektive öffentliche 
Rechtett) cannot only be derived from the Constitution, but from all 
kinds of legal norms. lt has to be examined in each case whether the 

respective regulation protects not only public interests, but interests of a 
definable group of persons to which the applicant belongs. 

Even if the legislation leaves room for discretion, which is only ad­
missible within the limits of constitutional law, the competent authorities 
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are not completely free to decide. lt would be a case of excess of discre­
tion if the administrative authority acted in a way which goes beyond the 
limits of the enablini! law. and it would be a case of abuse of discretion if - - '9.;1 ~ - - -

the administrative authority ignored the purpose of the enabling Iaw2, or 

did not observe the general principles, such as equal treatment, propor­

tionality and protection of the legitimate expectation. 

Discretion refers to the margin of appreciation left to the adminis­

trative authority as to the decisions or measures to be taken. Scholars 
have debated the question whether it can be argued that a margin of 
judgement as to the legal prerequisites of administrative action might 

exist as weil. Some scholars held that there is such a margin of judge­
ment if the law uses indefinite legal concepts such as "public safety", 
"public interest", 11 reliability\ "unreasonablness" or "urgency". However, 
as a rule, the courts did not recognize a margin of judgement in the case 

of indefinite legal concepts. They generally exercise their review to the 
full extent, thus shaping the indefinite legal concepts to more concrete 
terms by their case-law. Restrictions of judicial review are only re­
cognized with regard to decisions of highly personal nature, such as the 

assessments of pupils, students or public agents by teachers, prof essors, 

superiors or special committees because the situation of the examination 
cannot be reconstructed before the court. In these cases, the courts con­
fine their judicial review to formal and procedural issues and to the 

question whether the authority based its judgment on wrong Eacts, did 
not observe the generally applicable principles of valuation, or took ir­
relevant considerations into account. 

2 Cf. Art. 40 of the Law of Administrative Procedure of 1976: "If an administrative 

authority is authorized to act in its discretion; it has to exercise its discretion in 

consonance with the purpose of the authorization and has to observe the legal 

limits of the discretion." See also Art. 114 of the Law on Administrative Courts 

1960: "So far as the administrative authorities are authorized to act in their dis­

cretion the courts also examine whether the administrative act or its refusal or 

omission is illegal because the statutory limits of the discretion have been 

exceeded or because the discretion has not been exercised for the purpose of the 

authorization." 
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BASIC ELEMENTS OF ADMINISTP~TIVE 

PROCEDURE 

Dr. Karl-Peter Sommennann 

1. THE CONCEYf OF ADMINISTRATIVE PROCEDURE 

AND ITS LEGAL BASIS 

Administrative procedure can be defined as the activity of an admin­
istrative authority aimed at the taking of a decision or another measure, 
or at the conclusion of an agreement. This broad definition comprises 
numerous different procedures, according to the different kinds of 
measures being enacted ( statutory orders, administrative acts, agree­
ments, physical acts and other measures) and to the different branches 
of administrative law (such as building law, police law, commun~1 Iaw or 
tax law). Since "administrative procedure" necessarily deals with an acti­
vity of administrative authorities, it does not include, however, the pro­
cedure in the administrative courts. 

Compared to this general definition, the Federal Law of Administra­
tive Procedure of 1976 starts from a narrow concept of administrative 
procedure as do the equivalent laws of the Länder which are, for the 
most part, congruent and even identical in their wording. Section 9 of the 
Federal Law of Administrative Procedure of 1976 reads as follows: 

11For the purpose of this Law, administrative procedure 
shall be the acti\ritj1 of authorities ha\ri.ng an external effect 
and directed to the examination of basic requirements, the 
preparation and the issuing of an administrative act or to 
the conclusion of an administrative agreement under 



38 

public law; it shall include the issuing of the administrative 
act or the conclusion of the agreement under public law." 

Two points have tobe emphasized in this definition: The first one is 
the requirement of an external effect of the activity, thus excluding, for 
example, the preparation and giving of internal orders to a subordinate 
authority or agent. The second one refers to the forms of action: Only 
the procedures leading to the issuing of an administrative act or to the 
conclusion of an agreement under public law are regulated in the Law of 
Administrative Procedure. The Law gives a definition of the administra­
tive act in Section 35: 

"Administrative act is every order, decision or other 
sovereign measure taken by an authority to regulate an in­
dividual case in the sphere of public law and which is 
intended to have a direct, external legal eff ect. A general 
order (Allgemeinverfügung) is an administrative act which 
addresses a category of persons who are determined or are 
determinable by common characteristics or which concerns 
the public law quality of a thing or its use by the general 
public." 

Hence, the main elements of an administrative act are: lt must be a 
uniiateral measure issued by an administrative authority in pursuance of 
public law; the measure must be taken in an individual or at least con­
crete case; it must aim at the regulation of this case, that is, have legal 
effect and this legal effect must be an external one, that is, become real 
f or an individual beyond the sphere of the Administration. By their con­
sequence for the addressee, we can distinguish disadvantageous admin­
istrative acts (acts imposing a burden) from beneficial administrative 
acts (acts bestowing a benefit), and by the character of the legal effect 
the administrative act may be divided into commanding, formative and 
dedaratory acts. Naturally, we shal1 often find administrative acts that 
show elements of different characteristics at the same time. At any rate, 

the administrative act is still the most important form of action of the 
Public Administration in the execution of the Iaws. 
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As to the second form of action regulated in the Law of Administra­
tive Procedure, Section 54 stipulates: 

..... 1 t t ~· t „ "I 11 .... 1 1 _.•..._ ... , 

"A iegru re1auonsrup unaer puonc 1aw may oe consnrurea, 
amended or annulled by agreement ( agreement under 
public law), in so far as this is not contrary to legal provi­
sion. In particular, the authority may, instead of issuing an 
administrative act, conclude an agreement under public 
law with the person to whom it would otherwise direct the 
administrative act." 

From this provision, we can deduce that the agreement under public 
law may serve the administrative authority to foster a legal relationship 

with the citizens which is characterized by coordination instead of subor­
dination. In case the Administration has the choice to issue an adminis­
trative act or to conclude an agreement ( as provided for in the second 
sentence of Section 54), there is, however, no real relationship of coordi­
nation because the administrative authority may always fall back upon 
the issuing of an administrative act if it cannot reach an agreement with 
the citizen. Fortunately, there remains a large area of application for the 
real coordinate agreement under public Iaw. Moreover, other forms of 
cooperation between the Administration and the citizens have emerged 
in administrati\1e practice and many scholars no\vadays proclah111 cooper-

ative administrative action as the new model for the performance of 
public tasks. lt goes without saying that such new forms of action had not 
yet been taken into account by the drafters of the Law of Administrative 
Procedure. 

Despite the fact that the Law of Administrative Procedure by far 
does not regulate all forms of administrative action, its role must not be 
underestimated: On the one hand, a wide area of application still 
remains, on the other hand, it declares and establishes basic principles 
which are also valid in those fields of public administration and proce­
dure that are regulated in particular laws. We may say that the general 
Iaw is a model for all kinds of administrative procedure so that the parti­
cular laws might modify details, but never the essence of the basic prin-
- • 1" ... • ... ' ~ „ „ „ c1p1es conramea m rne generai 1aw. 
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II. BASIC PRINCIPLES OF THE ADMINISTRATIVE PROCE­

DURE 

The administrative procedure is never an end in itself, it merely helps 
to pul into effect or to implement the material law. We have to keep this 
in mind when we talk about administrative procedure. If personal rights, 
especially fundamental rights, are involved, the administrative authority 
is obliged to proceed in the way that best promotes, protects or takes 
care of these rights, respectively. Anyway, it must choose a proceeding 
that imposes the least burden on the individuals concerned. We can also 
derive this requirement, in the last resort, from the general principle of 
proportionality. 

But Jet us look in detail at the main principles reflected in the Law of 
Administrative Procedure: 

1. Acting ex officio or at the instance of a citizen 

According to Section 22 of the Law of Administrative Procedure, the 
proceedings will commence ex officio or upon application. This depends 
on the relevant 1aw which is the legal basis of the administrative action. 
Even if the law leaves the instigation of the proceedings to the discretion 
of the Administration - as it is often the case with police law - the ad­
ministrative authority can be obliged to take up an administrative proce­
dure in order to protect fundamental rights or other constitutional or 

legal values that are jeopardized by particular events. We call this situa­
tion in which an administrative authority is obliged to act and thus can 
also be compelled by the courts to act - despite the discretionary 
powers conf erred by the enabling law - the 11reduction of discretion to 
one possibility", that is, there are individual cases in which solely one al-
ternative of beha\~our on the part of the administrative authorit'f \•,ill 
meet the requirements of the individual case. 



41 

2. Inquisitorial Principle 

Section 24 of the Law of Administrative Procedure provides that the 
administrative authority investigates the relevant facts ex officio. This 
obligation derives from the rule of Iaw, especially from the principle of 
legality. Only if the administrative authority knows the facts exactly, can 
it apply the law correctly. Therefore, it is not enough to rely upon the 
information given by the interested individuals. lt is, in the last resort, 

the authority who is responsible for the correctness of the administrative 
decision and not the individual. The latter, of course, might be requested 
to give all the relevant information and evidence at his or her disposal. 
However, he or she cannot be forced to cooperate more intensely, above 
all to appear before the authority, unless the Jaw explicitly so provides 
(see Section 26 para. 2). 

3. Duty to Give lnf ormation and Advice 

In a state governed by the rule of law, no citizen shall lose his or her 
rights because of a lack of knowledge, help or experience. Therefore, the 
administrative authority is under the obligation to care for the individual 
who is a participant of the administrative procedure. Pursuant to Section 
25 of the Law of Administrative Procedure, it must inform the partici­

pant about bis/her rights and duties and give advice about necessary 
steps to take or statements to be made. In order to guarantee fair pro­
ceedings, the participant has even a right to inspect the records ( see 
Section 29), which enables him/her to defend his/her rights and 
interests eff ectively. While these rights to information and advice are de­
pendent on the position as a participant of the procedings, that is, to the 
fact of being an applicant or a person to whom the authority wants to 
address the administrative act, there is a tendency to grant information 

rights also to persons who are not directly affected by the administrative 
proceedings. Soon, a right to receive information on all relevant envi­
ronmental data from the competent authorities will be given to all per­
sons having a genera1 interest in those matters. This right wi!I be 

enshrined in a particular law which implements a directive of the Euro-
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pean Community. This is a good example of how EC Law can enlarge 
the sphere of rights of the European citizens. 

4. Hearing of the Participants 

A procedure may only be considered to be fair and a decision balanc­
ed if the persons affected in their rights and legally protected interests 
had the opportunity to express themselves on the facts. The right to be 
heard can be deduced directly from the rule of law. The Law of Admini­
strative Procedure puts it forward in Section 28 para. 1: 

"Before an administrative act affecting the rights of a parti­
cipant may be executed, the latter must be given the op­
portunity of commenting on the facts relevant to the deci­
sion." 

Paragraphs 2 and 3 of Section 28 stipulate exceptions to the right to 
be heard bef ore the issuing of an administrative act. Only under these 

particular circumstances may the administrative authority abstain from 
hearing the affected person. 

If the administrative act only aff ects one person or a small group of 
individuals, there is generally no need for creating particular procedural 
rules for the hearing. An oral hearing must ta.ke place only in those cases 
where the law prescribes a formal administrative procedure ( see Section 
67 of the Law of Administrative Procedure). However, far-reaching re­
quirements for the hearing are necessary if the administrative act affects 
a large number of people as in the case of a permit for road construc­
tion, an incinerating plant or an airport. In such cases, the exercise of the 
right of hearing of the individuals has to be coordinated. That is why the 
legislator created particular rules which integrale the hearing in a com· 
plex and graded planning procedure. Section 73 of the Law of Adminis­

trative Procedure gives a first impression of the hearing procedure 
within the framework of planning proceedings. 
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5. Obligation to Notify the Administrative Act and to Give Written 

Statements of Grounds and of Legal Remedy 

An Administrative Act can only become effective if notification is 
made to the person for whom it is intended or who is affected by it (see 
Section 43 and 41 of the Law of Administrative Procedure). As a rule, a 
written administrative act has to be accompanied by a statement of the 
chief material and legal grounds which have caused the authority to take 
its decision (see Section 39 of the Law of Administrative Procedure). 
Both requirements - the notification and the statement of grounds -
are essential elements in the system of the protection of rights of the ci­
tizens. Only if the aff ected individual knows the exact content of the ad­
ministrative decision and its principal grounds can an eff ective defense 
against it be made. Furthermore, the administrative act has to state the 
appropriate legal remedy, i.e., the administrative or the judicial remedy, 
respectively. Otherwise, as the Law of Procedure in the Administrative 
Courts stipulates, the act will remain subject to appeal for one year. 
When accompanied by a correct statement of legal remedy, it becomes 
non-appealable after one month. 

III. CONSEQUENCES OF A DEFECTIVE ADMINISTRATIVE 

PROCEDURE 

What happens when the procedure leading to an administrative act 
turns out to be defective? 1 think everybody will agree that procedural 
defects must have some consequences in order to motivate the Adminis­
tration to comply with the procedural requirements. One would be too 
credulous if one thought that the mere legal stipulation of certain requi­
rements guarantees the full compliance with them in practice. On the 
other band, sanctions against the Administration cannot be an end in 
itself; they always have to aim at a better safeguard and promotion of the 
legitimate rights and interests of the citizens. The Law of Administrative 



44 

Procedure provides for different consequences, corresponding to dif­
ferent classes of defects. 

1. Invalidity (Nullity) of the Administrative Act 

Pursuant to Section 44 of the Law of Administrative Procedure, an 
administrative act is null and void if it suffers from a specially grave de­
fect and such defect is evident to the appreciation of all the surrounding 
circumstances. An example is the issuing of an administrative act in 
written form without showing the issuing authority. Generally speaking, 
the consequence of invalidity of an administrative act because of proce­
dural, formal or material defects is very rare. 

2. Appealability (Voidability) of the Administrative Act 

As a rule, a defective and thus illegal administrative act - be it on 
procedural, formal or material grounds - is valid until it is annulled by 
the issuing authority, the superior authority or the administrative court 
upon the request of the affected individual. However, certain defects do 
not necessarily entail the voidability of the administrative act. 

3. Curing of defects 

The first exception refers to the curing of defects. Section 45 of of the 
Law of Administrative Procedure provides that certain elements of the 
administrative proceedings, such as the necessary statement of grounds 
or the required hearing of a participant, can be made up after the act. If 
the hearing is held afterwards, there m ust be at least a chance that the 
administrative act will be altered in favour of the affected participant. 
Otherwise, the hearing would be reduced to a mere formality without 
any content. 

Another kind of curing of defects is laid down in Section 47 of the 
Law of Administrative Procedure: The conversion of a defective 
administrative act into another administrative act, if it has the same ob-
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ject, could be legally taken by the issuing authority using the form and 
procedure that has been followed and the requirements for its issue have 
been fulfilled. 

4. Irrelevance of defects 

Under special circumstances, defects in procedure and form do not 
have any consequences. Section 46 of the Law of Administrative Proce­
dure establishes that the application for annulment of an administrative 
act cannot be made solely on the ground that it came into being through 
the infringement of regulations governing procedure, form or local com­
petence, where no other decision could have been marle in the matter. 
According to the criterion of "only one possible decision", this regulation 
does not apply to discretionary administrative acts. In the rare case of 
totally "bound" administrative decisions, however, the non-observance of 
formal requirements that do not have an influence on the content of a 
decision cannot infringe any right of the participants. 

5. Easier Requirements for the Withdrawal of an Illegal Adminis­

trative Act 

Finally, I have to mention one internal consequence of the illegality 
of an administrative act: The principle of legality can serve the adminis­
trative authority as an important argument to withdraw ex officio a de­
fective decision. While the principle of legality will not enter into conflict 
with the rights or interests of the individual in case of disadvantageous 
administrative acts (acts imposing a burden), a conflict between the 
principle of legality and the principle of protection of legitimate ex­
pectations might arise in case of beneficial administrative acts ( acts be­
stowing a benefit). Here both positions - the public interest in the with-
drawal of the illegal act on the one hand, and the private interest in the 
maintenance of the beneficial act on the other band, have to be weighed 
against each other. Section 48 of the Law of Administrative Procedure 
lays do\l/11 criteria for the balancing of both interests. A comparison with 
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Section 49 of the Law of Administrative Procedure shows that it is 
easier, anyway, to withdraw an illegal beneficial act than to revoke a 
legal one. The explanation is obvious: In the latter case, i.e., the revoca­
tion of a legal beneficial act, the principle of legality no longer collides 
with the principle of protection of legitimate expectations but aims at the 
same direction so that the revocation is admissible only under extraordi­
nary conditions. 

IV. THE DIFFERENT 1YPES OF ADMINISTRATIVE PROCE­

DURE 

The Law of Administrative Procedure refers to four types of adminis­
trative proceedings which can be considered as basic models for all 
branches of administrative law, even if the respective procedures are re­
gulated in particular laws. 

1. The General or informal Administrative Procedure 

The general administrative procedure is governed by the principle of 
informality (see Section 10 of the Law of Administrative Procedure ). 
However, "informality" does not mean that the above-mentioned proce­
dural principles do not apply. On the contrary, it merely means that the 
proceedings are not subject to formalities other than the general prin­
ciples and that the general procedure is less formal than the particular 
types of proceedings. 

2. The Formal Administrative Procedure 

The formal administrative procedure, regulated in Sections 63 to 71 
of the Law of Administrative Procedure, is governed by additional for­
mal and orocedural reauirements. The cornerstone of the formal oroce-... ... ... 
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dure is the previously- mentioned formalized oral hearing, which is mo­
delled on a trial. 

3. Planning Proceedings (Procedure for Planning Decision) 

A specialized formal procedure is defined in Sections 72 to 78 of the 
Law of Administrative Procedure concerning planning decision. This 
strongly formalized procedure is primarily meant for large-scale projects 
of environmental impact, such as the construction of roads, railways, air­
ports or installations for garbage disposal. In most cases, only single pro­
visions of the general law are applicable because most of the respective 
particular administrative laws contain similar or parallel procedural re­
gulations. However, in essence, they correspond to the same model. 

The planning decision at the end of the proceedings is characterized 
by two effects: First, it establishes the admissibility of the project, includ­
ing the necessary measures subsequently tobe taken in connection with 
other. arrangements (formative effect); second, it replaces all other ad­
ministrative decisions, particularly public law approvals, grants, permis­
sions, authorizations, agreements or planning approvals ( effect of con­
centration). These principles are laid down in Section 75 of the Law of 
Administrative Procedure. 

4. Appeal Procedures (administrative objection proceedings) 

To complete the picture, 1 still have to mention the proceedings to 
follow if a person enters an appeal against the administrative act. Gene­
rally, bef ore filing a suit for invalidity, the legality and expediency of an 
administrative act have to be examined in administrative objection pro­
ceedings. Only if the administrative act is not annulled or modified by 
the superior administrative authority, in accordance with the objection of 
the affected person may the latter go to the court. - Perhaps another 
seminar will provide the opportunity to discuss this special administra­
tive procedure in connection with the topic of judicial review of adminis­
trative action. 
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THE CODIF!CATION 

OF THE ADMINISTRATIVE PROCEDURE 

Dr. Karl-Peter Sommennann 

1. HISTORICAL OUTLINE OF THE CODIFICATION OF 

TUE ADMINISTRATIVE PROCEDURE IN GERMANY 

The history of the discussions about the codification of the general 
administrative law, and especially the administrative procedure, can be 
traced back to the 1920s. In Austria, where legal positivism - brilliantly 
represented by such scholars as Hans Kelsen and Adolf Merk! - was at 
the peak of its influence, the discussion led to the famous Federal Law 
on General Administrative Procedure of 1925, while in Germany, the 
debate did not produce any general codification, The Administrative 
Code of Thuringia of 1926 did not concentrate on the general adminis­
trative law but contained a mixture of organisational and procedural 
rules for the Administration, as well as for administrative justice and re­
gulations concerning the police, and the enforcement of administrative 
action. As a model f or modern codifications, the draft code of Württem­
berg on general administrative law, accompanied by the draft of a law on 
administrative procedure, was far more important. Until the sixties, this 
carefully elaborated draft code served the courts as a source of confir­
mation of unwritten general principles of administrative law. 

The decisive debate leading to the codification of our law of adminis­
trative procedure began after the new Constitution, the Basic Law of 
1949, came into force. In the fifties and sixties, the topic was discussed in 
the competent governmental bodies andin Parliament, as weil as in all 
important law associations. But whilst the regulations of the procedure 
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in the administrative courts were laid down in a federal law in 1960, the 
Federal Law on Administrative Procedure was enacted, after several 
ohases of draftin!!. onlv in 1976. When we ask for the reason whv. we .L - - - - - ~~ - ~ - - - „ 

have to consider the federal structure of Germany and its system of dis­
tribution of competences between the Federation and the Länder. Pur­
suant to Article 74 of the Basic Law, the Federation has (concurrent) le­
gislative power in the field of organization and procedure of courts, but 
there is no equivalent federal legislative power in the field of adminis­
trative procedure. Therefore, the Federation may only legislate on the 
administrative procedure of the federal administrative authorities. Its le­
gislative power as to proceedings of the administrative authorities of the 
Länder is confined to specific cases provided for in the Constitution. 
Generally, the Federation is not authorized to regulate the procedure of 
the Länder authorities and it is up to the Länder to put forward their 
own procedural law, even if they execute federal laws. This is one im­
portant consequence of our "executive federalism". 

Being aware of the plurality of legislators in the field of administra­
tive procedure (the federal legislator and the different Länder legisla­
tors), many lawyers feared that the codification of the administrative 
procedure would entail divergent laws on the different federal and ter­
ritorial Ievels and thus mean the renouncement of a uniform procedural 
law, which then seemed tobe guaranteed more or less by the precedents 
of the administrative courts. The insecurities and doubts caused by the 
lack of legal regulations seemed, in contrast, to be more easily accept­
able. 

Fortunately, however, the debate finally inclined to the arguments 
put forward for the codification and, at the same time, the deliberations 
on the Federal Law of Administrative Procedure, in which representa­
tives of the Länder took part. This led to a far~reaching consensus in 
favour of a harmonization of the federal and Länder laws, in order to 
guarantee equal procedural conditions to the citizens beyond the boun­
daries of any one Land. So when we deal with the Federal Law of 
Administrative Procedure, we can generally assume that the same is true 
f or the equivalent laws of the Länder which are, for the most part, even 
identical in their wording. 
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Let us have a look now at the arguments put f orward in the debate 
about the codification of the orincioles of administrative orocedure. For -- - - - - - - .L &. ..L_ 

the purposes of our seminar, it does not seem to me very useful to ela­
borate on the reasoning that emanates from the specific federal struc­
ture of Germany. So 1 shall leave aside this part of the argument. 
Moreover, 1 shall not give an account of the discussion about the ques­
tion which details are to be regulated in the law, and which ones left 
open. Perhaps we can touch on this problem in our debate. 1 shall con­
centrate on the fundamental 11pros" and "cons" which might be interesting 
f or the argument in your country, as weil. 

II. ARGUMENTS AGAINST THE CODIFICATION 

The arguments of the opponents to a codification of the general ad­
ministrative law, and the procedural law in particular, can be summed up 
as follows: 

Compared to civil law, administrative law is a 11young" branch of the 
iaw. Therefore, it is still deveioping very quickly. A codification 
which can only reflect a particular stage of the development would 
soon become either obsolete or a serious hindrance to progress. 

The essential general principles of administrative law are laid down 
in the Constitution and put into more concrete terms by the admin­
istrative courts. The codification of further rules would restrict the 
flexibility of administrative action and entail a loss of efficiency. 

Not all administrative action can be put into procedural terms. The 
enactment of a Law of Administrative Procedure would mean an 
unnecessary fixation with procedural thinking. 

In most cases, the procedural rules cannot be separated from the 
underlying material regulations. The procedural law has to take 
into account the particularities of the respective subject-matter. !t 
would be artificial to create an abstract system of general proce­
dural rules. 
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III. ARGUMENTS FOR THE CODIFICATION 

The proponents of a codification objected to this view as follows: 

A codification of the law of administrative procedure is indispen­
sible in order to ensure certainty of the law in procedural matters. 
lt is a requirement of the rule of law. 

Clearly defined rules enshrined in a general code give more trans­
parency to the action of the administrative authorities and thus 
contribute to a higher acceptance and legiti.mation of administrative 
action among the population. They help to improve the legal posi­
tion of the citizens in relation to the Administration. 

A codification of general procedural principles produces an eff ect 
of simplification which is of benefit to all state authority: With re­
gard to the executive, the fixing of general rules reduces the com­
plexity of the administrative proceedings and helps to rid the daily 
work of procedural doubts and arguments. The legislator, in turn, is 
released from the necessity to re-establish anew the rules of general 
character in each particular law. He can concentrate on the specific 
procedural requirements of the respective subject-matter. Finally, 
... 1 • 1• • „T ... • ~-. "'I • • ~ ~ • , 11• 'I -. ~ rne 1uruc1ary, cnac IS tne aamrmsuauve couns, are ruscnargea rrom 
the task to elaborate unwritten principles of administrative law for 
lack of codified regulations. 

A general Code on Administrative Procedure constitutes a com­
mon basis for the education and training of all civil servants. lt con­
veys a coherent picture of the administrative procedure which does 
not exist as long as manifestations of general principles have to be 
searched for among numerous rules scattered in different laws. 

The codification of general procedural principles does not entail a 
loss of flexibility if it does not go too far into detail and leaves room 
for different procedurai arrangements adapted to the requirements 
of the individual case. On the contrary, there is more flexibility and 
more efficiency than in a situation where the administrative pro­
ceedings are determined by a multitude of heterogeneous laws. 
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IV. EVALUATION OF THE GERMAN EXPERIENCE 

The Federal Law of Administrative Procedure, model for the corres­

ponding laws of the Länder, has been in force now for more than 15 
years. These years of experience might enable us to give a first evalua­
tion of its working, and of its positive as weil as negative aspects in prac­

tice. 

1) First of all, we have to confirm the statement that no codification 
is perfect. Even a carefully elaborated law like the Law of Administrative 

Procedure, which was based on the experience and knowledge of many 
experts and on a rich jurisdiction, i.e., precedents of the administrative 
courts, shows certain defects and inconsistencies as soon as it is applied 
in practice. While the administrative courts were largely discharged from 
the necessity of elaborating unwritten principles of administrative law, 
they were confronted, at the same time, with a new far-reaching task -
to interpret the new law in such a way that it did not lose the consistency 
intended by its drafters, also in cases which they had not foreseen. In the 
meantime, most disputes about the interpretation of single provisions 
have been settled. However, as many scholars point out, some critical is­
sues rem~in which will have tobe resolved by a mot11fication of the law 
sooner or later. Nevertheless, taken altogether, the law has worked out 
weil, with regard to both its juridical techniques and its effective forma­
tion of the administrative proceedings in practice. 

2) Secondly, it might be interesting to ask whether the hopes and ex­
pectations of the drafters as to the unifying and simplifying force of the 
Law of Administrative Procedure have come true. As I have already 
pointed out, it was an explicit objective of the law to make superfluous as 
many procedural regulations in particular laws as possible. However, 
when we look at the reality today, we have to state that this objective has 
only been achieved to a modest extent. Above all, with respect to plan­
ning decisions, there are still numerous procedural regulations in parti­

cular laws, and according to the rule lex specialis derogat legi generali, 
these regulations prevail. Section 1 (para. 1 and 2) of the Law of Admin­
istrative Procedure stipulates explicitly that the Law applies to the 
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administrative activities only to the extent a Federal law or regulation 
does not contain similar or conflicting provisions (the so-called 
'tsubsidiarity" of the T .aw of Administrative Procedure ). 

We even find new laws which extensively regulate administrative pro­
ceedings in a special field of public law. An example is the Federal Law 
for Protection Against Emission or the Law on Asylum Procedure, 
which plays a great role in Germany since the individual right to asylum 
of persons persecuted on political grounds is enshrined in our Constitu­
tion without any pre-condition (Article 16 para. 2, second sentence of the 
Basic Law). In the last seven months (from January to July 1992) 233,904 

persons applied for asylum in Germany, more persons than in all other 
European countries taken altogether. As you might know, a discussion is 
going on in Germany whether the constitutional right of asylum should 
be restricted or left untouched. A modification of the Constitution would 

require a two-thirds majority in both Chambers of the Federal Parlia­
ment.1 

While there are good reasons f or a different regulation of the pro­
ceedings in certain subject-matters, such as asylum procedure, one can­
not discover valuable arguments in other cases. lt is debatable, for in­
stance, if it was really necessary to put the general provisions concerning 

the environmental impact assessment of large-scale projects into a parti­
cular law. The regulations of this law, which execute a directive of the 
European Community, might have been integrated into the Law of Ad­
ministrative Procedure. The same consideration is valid for the forth­
coming enactment of a Iaw on the right of access to environmental data, 
which will implement another EC-directive. 

3) Finally, it has to be mentioned that some scholars in Germany de­
plore the fact that the Law of Administrative Procedure confines itself to 
the regulation of two forms of action of the administrative authorities: 
the administrative act and the agreement under public law. They point 

out that, during the last decades, the Public i1„dministration has been 

1 Postscript: On July 1, 1993, a constitutional amendment entered into force which 

abrogated the second sentence of Art. 16 para. 2 and introduced an Article 16a 

which allows a more restrictive implementation of the right to asylum. 
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undergoing great changes with regard to its tasks and to new forms of 
acting. The new leading term is "cooperative administrative action" which 
will foster a relationship of coordination between the state and the citi­
zen. I think, however, it is still too early to lay down these emerging 
f orms of administrative action in the Law of Administrative Procedure. 
First, these forms have to crystallize in practical experience and in scien­
tific debates. lt is part of the strength of our Law of Administrative Pro­
cedure that it leaves enough room for the development of new f orms of 
action and thus disproves the prediction of the opponents to a codifica­
tion that a general Law of Administrative Procedure will become a 
hindrance to progress. 

To sum up, it seems to me important to stress that a codification of 
administrative procedure must not fix too many details, so that the ad­
ministrative authorities remain able to develop new forms of action be­
neficial to the citizens. However, the law must be strict and thus reliable 
f or the citizens as to the saf eguard of the individual rights, such as the 
right to a hearing, the right to information and the protection of legiti­
mate expectations. Despite the mentioned defects, the short history of 
the Federal Law of Administrative Procedure can be characterized as 
very successful. Its influence goes far beyond its area of application. lt 
has not only become a model for the equivalent laws in the Länder, but 
also the starting point f or all particular procedural regulations in laws of 
specific subject-matters, even if the differences in the detail regulations 
of such laws are not always comprehensible. As a lawyer, I can hardly 
imagine the activity of the administrative authorities nowadays without 
the orientation provided by the Law of Administrative Procedure. 
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PART III 

TRAINING OF CIVIL SERVANTS 
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THE CITIZEN ORIENTATION AND THE SERVICE 

ORIENTATION OF THE CIVIL SERVICE: 

CONCEPT AND TRAINING 

Univ.-Prof. Dr. Dr. h.c. Heinrich Siedentopf 

INTRODUCTION 

Citizen orientation means responding to citizens, understanding their 
wishes and encouraging their active participation in the decision-making 
process. The idea is not a new one. If one takes a look at the changing 
role of the state, its functions and responsibilities in a modern industrial­

ized country at the turn of the century, it becomes clear that, over the 
years, community service administration has become a major adminis­
trative concern. However, the question has tobe raised whether the ad­
ministration itself acts in a citizen-oriented manner. 

1. THE CHANGING ROLE OF THE STATE 

Public administration is moulded by the prevailing political, social, 
economic, technical and cultural conditions. 

In nineteenth-century Germany, the principal administrative tasks 
were the keeping of law and order and of peace and security. 

The twentieth century, however, is characterized by the expansion of 
state activities - above all in the field of social services. It was Lorenz 
von Stein who said in 1865 that 11Liberty is real only in the man who pos-
sesses the requirements thereof, material and intellectual goods as the 
condition of self-determination". 
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A modern state is supposed not only to protect the individual's free­
dom and liberty but also to guarantee social security, increasing afflu­
ence and social progress. 

This idea fmds its expression in Art. 20 of the Basic Law. The Fede­
ral Republic of Germany declares itself to be a social state. lts duty is 
not only to assure social security. The range of public duties has grown 
over the years and is now exceedingly wide. Nowadays, the administra­
tion is also concerned with health care, universal education, public 
transport, housing and the protection of the environment- to mention 
just a few examples. lt is no doubt true that the role of the administra­

tion has changed considerably. 

2. THE PROBLEM OF OVER-REGULATION 

The Basic Law establishes a state which is governed by the rule of 
law. AU three powers have to observe law and justice. This means that 
the activity of public administration, particularly in its relations with the 
citizen, takes place within the framework of the legal system. The legal 
system includes a variety of legal sources: the Constitution, formal 
law,the law of the European Communities, judge- made law and statu­
tory orders. U nder the rule of law, law not only sets the limits to admin­
istrative action, but it is considered to be an indispensable precondition 
for every administrative action. Moreover, legal regulations often spell 
out the details and give the necessary explanations for the implementa­
tion of the written law. The judge- made law plays an important role in 
the field of administrative action as weil. 

As the access to administrative courts is guaranteed by the Basic 
Law, every citizen can claim the protection of his rights in the courts if 
he feels bis rights have been violated by public authority. _,.~Jthough their 
main task is to apply existing law, the courts fill existing gaps in the law 

by creating law. Thus, administrative rulings can have a great impact on 
future administrative affairs. The conclusion is that the administration is 
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bound by a growing number of laws and regulations and court rulings. 
This leads to a decreasing flexibility in dealing with the varied and 
changing needs of clients. In addition to that, the complexity of the so­
cial, economic and political environment of modern administration 
makes it impossible to solve public problems in one go. A number of de­
cisions must follow each other. The whole problem can be summed up in 
the word "over-bureaucratisation". 

3. FEDERALISM 

In this context, another aspect is to be mentioned. Federalism is one 
main element of the Basic Law. There are three levels of government 
and administration. First, the Federal Government exercises (limited) 
administrative powers. Second, each state has its own constitution, a de­
mocratically elected parliament, a government and administrative agen­
cies. Pursuant to the Constitution, the Länder execute federal laws as 
agents of the Federation. Finally, the communes have the right to regu­
late on their own responsibility all the affairs of the local community 
within the Iimits set by law. Thus, local government is also an essential 
part of the political order of the Federal Republic. As a result, each ad­
ministrative level has different tasks and individual requirements which 
distinguishes it from the others. 

4. THE INDMDUAL'S ROLE 

Last but not least. the role of the individual has chan(!ed ~eatlv. In a , y . u J . 

modern twentieth-century state, the state and its executive power exist 
for the sake of the people. People must never become mere objects of 

.... ... JL „- „ „ „ ,...,. „ -.. „ „ .......... 1 

siare power. Accoramg eo rne tlas1c Law, rne uerman peop1e are 
sovereign. All state authority derives from the people and shall be exer-



62 

cised by the people by means of elections and voting and by specific le­
gislative, executive and judicial organs. In addition to that, the Basic Law 
contains a catalogue of basic rights in Art. 1 to 19. The first article is the 
most important one. lt states that the" dignity of man shall be inviolable. 
Ta respect and protect shall be the duty of all state authority". As can be 
seen from the list of basic rights in Art. 1 to 19, the Constitution itself 
grants a variety of important individual rights which are immediately 
valid in law. This catalogue of rights underlines the individual's impor­
tance in a modern state. 

5. THE ROLE OF TUE ADMINISTRATION 

The problem with the development of the modern state was that a 
change of administration did not take place at the same time. If a state 
exists f or the sake of the people, this requires a different attitude to­
wards them. Old bureaucratic structures and ways of functioning, 
however, were preserved. For a long time, administration has been 
characterized as being over- centralised, impersonal and unable to face 
the new challenges. In 1989, a German study looked at the public image 
of the administration at local level. Twenty nine resident registration of­
fices were reviewed. About 2800 citizens were interviewed. According to 
this study, a majority of citizens today is of the opinion that most civil 
servants in local agencies are friendly and helpful. However, approxi­
mately fifty percent complain about slow work procedures and a lack of 
information and participation. 

6. TUE PUBLIC'S POINT OF VIEW 

The first step for an authority wishing to improve its relations with 
the public could be to find out the citizens' point of view. They could be 
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asked about the experiences they had as clients of the administration. 
Other possible points of interest are: 

what kind of service people want 

what kind of service they want to see expanded or improved 

what suggestions they have about improving services 

Moreover, it might be interesting to inquire whether clients under­
stand the language of the administration) for instance, whether they 
understand the letters they receive or the forms they are asked to com­
plete. 

How can the authority get in contact with its clients? One method to 
find out about public opinion is to listen to the customers. Complaints 
and suggestions pro\iide a valuable source of information about the 
things that are wrang and should be improved. Further possibilities are: 

to band out questionnaires 

to hold public meetings 

or to 

carry out market research on customers' experiences and needs. 

Knowing the public's views will certainly help to serve the public 
better. As a precondition, however, public servants must be seriously 
willing to make use of the information. lt is not sufficient to know about 
the client's perspective. Public opinion should be used as a way of eval­
uating the system. 

What eise can be done to make the public service serve the public? 

Perhaps the most important points are: 

deregulation 

public access 

increased citizens' participation in public administration 

civil service training 

and 

an improved use of modern technology 
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7. DEREGULATION 

Deregulation means, on the one hand, a decrease in the number of 
laws and regulations and, on the other hand, a simplification of rules. 
The content of legal regulations has become so complicated that even 
administrative experts demand a simplification. Although the aim is 
clear, special attention must be given to the principle of the Rule of Law. 
As already mentioned, the Basic Law established a state based on this 
principle. In no case, can the administration interfere with the legal 
rights of the individual without being authorized by law to do so. 
Furthermore, all important questions must be decided by democratic le­
gislation. In spite of these difficulties, deregulating efforts did take place 
over the years. In 1984, a committee was appointed by the Federal Go­
vernment to look at the problem of over-regulation. The committee is­
sued a checklist f or proposed legal provisions. According to this list, the 
first question to be raised is whether a new law is needed at all. In case a 
new regulation is necessary, it must be decided whether the length of the 
period for which it would remain in force could be limited. The com­
mittee reviewed about 1,500 regulations and abolished some of them. 

However, deregulation is not only a task at the federal level. At pre­
sent, the states are also preoccupied with deregulating efforts. A main 
concern is the sim plification of administrative procedure, for instance, 
the procedure to obtain a planning and building permission. 

8. PUBLIC ACCESS 

The administration has to provide easy physical access. This includes 
the opening hours. In Germany, for instance, shops are allowed to open 
for business from 7 am to 6.30 pm. A few years ago, the closing hours act 
was amended. Now, on Thursdays, the shop-opening hours have been 
extended until 8.30 pm. After a while, most local administration offices 
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took up this idea. Now, the opening hours of the public administration 
offices are also extended in order to make it easier to use the services. 

Service orientation meäns also easy geogiapliical access. Buildings 

and staff should be located in a way that the public can get to them easily 
in person, or by phone. Several German cities established Citizens' 
Offices. They are organized as "One-Stop-Shops0

, that is to say, the 
dient gets in contact with representatives of different administration 
agencies in one location. The civil servants can make arrangments for 
their agencies to deal with the clients in case it is necessary. These Citi­
zens' Offices also provide inf ormation brochures from all of the concern­
ed offices. Often, an information desk is set up in the Entrance Hall as 
the first point of contact for the visitors. A Citizens' Complaints tele­
phone line is part of this concept as well. These public offices have prov­
ed to be very successful. 

Better access includes the access to information. Giving administra­
tive information to customers is one important way of improving access. 
Moreover, in a democratic state, citizens should be able to take part in 
an administrative decision-making process. However, public involvement 
must be based on public information. 

The purpose of public participation is to enhance the quality of deci­
sion- making through providing the opportunity to the pubiic to contri­
bute, especially to those who may be affected by the decisions. As a pre­
condition, participation requires a public's right of access to administra­
tive inf ormation. lt is not sufficient to inform people about their rights to 
a service and how to get access to it. The information should indude 
what the government aims to achieve politically and financially and how 
far it succeeds. In the last decade, a number of states have passed laws 
providing f or the publies right of access to information. 

According to § 29 of the German Law of Administrative Procedure, 
one has to claim a legal interest in order to have a right of access to ad-
ministrative information. 

As a matter of fact, there are administrative procedures providing 
only inadequate opportunities for public involvement, f or instance, for­
mal hearings on legalistic questions. On the other band, public partici-



66 

pation is needed in administrative action. lt must not be forgotten, 
however, that "the public11 is not a homogenous group but is composed of 
individual citizens. oeoole onrnnized in soecial interest i!!OUDS and offi-

- - ".L ... ....... .L ~ ...._ 

cials at all levels of government. lt is because of this that there are no 

easy solutions. In any case, the administration should support the citi­
zens' will to participate by 

giving information about all important activities 

establishing procedures for public hearings on a regular basis 

encouraging people to participate. 

9. THR LA_NGUAGF. 

The language of the administration remains a problem still to be 
solved at all levels of government. Generally speaking, the language 
should be clear, precise and understandable. In view of the complexity of 
the legal, economic and social system, this may be difficult. lt must be­

come a high priority task of the federal and state legislation to simplify 
the legal language. According to the above- mentioned checklist issued 
by a Federal Government Committee, the question has always to be rais­
ed whether a proposed provision is unbureaucratic and understandable. 

At the local governmental level, however, it is important that the 
dient, when filling in a form, must be able to understand what is ex­
pected of him. Not just letters but also forms, notices and information 
brochures must be accessible for all members of the public. New forms, 
therefore, must be tested for clarity, and the old ones should be review­
ed. 
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10. CML SERVICE TRAINING 

Consideration must be given to the civil service training as weil. 

Training intends to activate the human mind and to energize the 
latent faculties in order to enable public servants to perform their role 
well. Of course, it is important that the public servants are competent 
and well-informed. However, as the quality of public administration and 
its performance depend in particular on the civil servants' attitude, it is 
even more important to provide the participants with interpersonal skills. 
Training programmes should help to improve the relations between 
clients and the administration. Therefore, the courses must provide the 
participants with basic skills such as listening, communication, iden­
tifying and understanding the client's needs and resolving interpersonal 
conflicts. On the other band, training can serve the purpose to motivate 
the staff. The civil servants may want to speak about their own problems 
of providing good service and discuss their experiences with colleagues 
and counselors. In any case, every kind of training should encourage 
people to welcome and to deal with the clients' problems. lt should be 
given to all those who are in regular contact with the public. 

11. MODERN TECHNOLOGY 

Efforts to improve administrative action in a modern, industrial so­
ciety must include the use of modern technology. There can be no doubt 
about the fact that electronic information technology leads to a rationali­
sation of work procedures. In Germany, one can hardly find any public 
institution which does not use Electronic Data Processing (EDP). 
However~ Fnp not only increases the efficiency of administrative action, 

it can also have a direct effect on the relationship between the adminis­
tration and its clients. Communication technology can allow immediate 
access to information. lt can heip to provide prompt service to the 
public. The Federal Employment Office, for instance, has established a 
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job allocation system to which the individual employment exchanges are 
linked by remote data transmission facilities. Thus, an unemployed citi­
zen can get immediate information about the labour market without 
waiting for an employee to serve him. 

On the other band, it is clear that modern technology enhances effi­
ciency more than it enhances participation and human values. 

If one accepts that electronic information technology has changed 
and will change administrative structures considerably, specially-de­
signed programmes in this area must be initiated. Training should not 
only include computer application but also sensitize the participants to 
the inherent dangers, that is to say, to a possible neglect of clients' inter­
ests. Administration offices using modern communication technology 
must find ways to remain in close contact with the customers by 

helping people understand modern communication systems 

seeking their feedback 

giving individual help and assistance. 
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EDUC.A.TION ..i~...,.1'lD TJl_A..JNING OF CIVIL SERV„A...1'IT„S 

IN ADMINISTRATIVE LAW 

Dr. Christoph Hauschild 

1. INTRODUCTION 

The professional qualification of the German public service is very 
much shaped by the fact that the application of law is traditionally con­
sidered a prime task. As in other administrative-law countries, the 
knowledge of legal techniques is common among German civil servants. 
In general, skills in law are regarded as a basic qualification for civil ser­
vants of the administrative or executive dass. This explains the fact that, 
in Germany, generalist administrators in higher ranks are, in the large 
majority, educated in law. Thus, in the German public service, the lawyer 
is not considered a technical specialist, as he is in countries with a 
Whitehall-tradition. 

II. CHARACTERISTICS OF THE GERMAN PUBLIC SER­

VICE 

Before the question of the education and training of civil servants in 
administrative law is discussed, it is in1portant to point out some cha­
racteristics of the German public service. 

In Germany, the duties of the public service are discharged by civil 
servants (Beamte), employees (Angestellte) and workers (Arbeiter) in 
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all levels of administration. The status of a civil servant is governed by 
public law, while employees and workers are employed with contracts of 
orivate law. „ 

Civil servants are assigned the most important roles of all public ser­
vants as they are generally entrusted with the exercise of state authority. 
Employees and manual workers may only be temporarily entrusted with 

duties involving the exercise of state authority. Therefore, the f ollowing 
remarks on the education and training in administrative law primarily 
concern the group of civil servants within the German public service. 

According to the jurisdiction of the Federal Constitutional Court, the 
professional public service understands itself as, and is understood to be, 
an institution which, based on professional knowledge, performance, and 
loyal fulfilment of duty, ensures a stable adminJstration ;md thereby 
com plements and balances the political forces which govern society. 

The public service is characterized by a uniform structure based on a 
homogeneous career system with four categories: higher, higher inter­
mediate, middle and lower service. The categories of civil servants, entry 
conditions and career evolution in the public service, pay scales etc. are 
homogenized in all levels of administration through federal legislation. 

Therefore, the educational qualifications as a condition of re­
cruitment to the respective career structure are identical for the federal, 
Länder and local administrations. In this way, the professional standard 
is quite uniform across all levels and spheres of German administration 
and allows, in principle, the interchange of personnel. 

The main characteristics of the German educational system apply as 
well to the public service. One of these characteristics is the duality of 
theoretical (academic) and practical education. This principle is reflect­
ed in the career structure of the civil service by the requirement of pre­
paratory service. In general, each civil servant starts the career with a 
preparatory service which is geared to the requirements of the respective 

service dass. Therefore, the preparatory service is the initial part of the 
normal career pattern of a civil servant in Germany. The different stages 
before appointment as an official for life are illustrated by the following 
chart: 



1 N01~:1 Careeer P~~t:.•.:fa Publi< Oflicial in the Federal Republic of Gerrnany 

Edu cati ona] 
Qualilications as 
a condition of 
recruitme:nt to 
the respective 
career strncture 

Preparatory 
Service 
as a period of 
practical and 
theoretical 
instruction 

Recruitment 
and appointment 
as a temporary 

c~-- >I official ... ..... 

-~---

Probationary 
Period during 
which the official 
proves m 
practice his/her 
ability 

----

Appointment 
as an official on 
probation 

--

Soum!: Manual or International Legal and Administ1rative Terminology, Public Service JLaw, p. 59 

Promotions 
within the respective 
career structure 
(in appropriate 
circumstances, 
promotion to the 
next highest career 
structure) 

Appointment 
as an offtcial for 
Jire (at the earliest 
when the official 
reaches the age 
of27) 

~----------· .. --··--

-....J 
1--l 
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III. EDUCATION 

lt seems important to make a clear-cut differentiation between the 
education qualifications required for entrance to a certain profession 
and the philosophy of in-service training. Through training, public ser­
vants are prepared to fulfil higher-ranking functions, or they are suppos­
ed to broaden their professional knowledge. Thus, education has basical­
ly a much stronger academic orientation than training. 

1. Administrative dass 

lt has already been pointed out that skills in legal techniques and 
methods are considered to be a standard qualification, also for top civil 
servants who belang to the administrative dass ( or higher service). The 
administrative dass is the highest category in the German civil service, 
including the most senior top positions. The functions are different ac­
cording to the level of government, but generally speaking, higher civil 
servants have primarily management and coordination tasks. 

The overall portion of civil servants belonging to the administrative 
dass within the German civil service is around 10 %. However, the per­
centage varies considerably between the levels and branches of adminis­
tration. At the ministerial level, the portion is often more than 20 %, 
whereas in enf orcement agencies, less than 5 % belong to the adminis­
trative dass in general. 

In Germany, the typical educational background for general adminis­
trators is law. The large majority of higher civil servants has studied law 
at a law school of a German university. Administrative law is a well-re­
presented discipline in German law faculties. In particular, in recent 
years, this discipline has contributed to a refinement in the interpretation 
but also in the legislation of administrative law. In addition, legal studies 
in German law include a post-graduate preparatory service of about two 
years in courts, public administration and law offices. 
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A further characteristic of uerman legal studies is that students do 
not concentrate their law studies on a certain field. Therefore, all law 
graduates have, to some extent, knowledge in administrative law, which 
is, together with civil law, a mandatory part of law education. Due to this 

"generalist'1 approach in legal studies, recruitment to the administrative 
dass is not based primarily on a qualification in the field of administra­
tive law. 

2. Executive class 

The application of administrative law lies, to a great degree in the 
hands of the executive dass, or higher intermediate service. The portion 
of this category in the German civil service is approximately 47 %. Ac­
cording to an empirical study of the different branches of the federal 
administration, fact-finding and the application of legal regulations make 
up more than 50 % of the duties of an executive official. The average fi­
gures concerning the functional working-load vary considerably for each 
of the federal authorities, e.g., within the federal customs administration, 
executive officials spend about 50 % of their working-capacity on the ap­
plication of legal regulations. Nonetheless, these officials dearly fulfill 
the functional requirements of education for this service category. 

The education of executive officials is carried out by colleges of 
public administration. Colleges of public administration were created 
during the seventies at the level of the Federation and the Länder. They 
are endowed with the exdusive competence to educate executive offi­
cials. 

In order to enter colleges of public administration, students are re­
quired to have a university or college entrance qualification. Within the 
normal career pattern of a public official in the Federal RepubliC of 
Germany (see above chart), the studies at a college of public adminis­

tration are equivalent to the preparatory service. Students are appointed 
as temporary officials and they receive a trainee-official's salary. 

The studies at colleges of public administration follow the principle 
of duality, i.e., the three year term is split up into a theoretical and a 
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practical period of 18 months each. Colleges of public administration 
prepare students exclusively for a career in the civil service. 

The studies at the colleges of public administration include adminis-
trative law as a major subject. More than a third of all courses concern 
administrative law studies. The students learn the constitutional and le­
gal foundations for administrative action. 

III. TRAINING 

Each level of government has its own in-service training institutions 
in Germany. At the federal level, the Academy of Public Administration 
is the centraI in-service training institution of the Federal Government. 
In close cooperation with the federal administration, industry and aca­
demic institutions, the Federal Academy has the task of enhancing the 
performance of the public service through in-service training oriented 
towards practical requirements. Besides the Federal Academy, about 12 
other federal in-service training institutions exist which meet the special 
training needs of particular branches of administration. 

In-service training in administrative law is not a major concern. The 
reason for this is explained above in the section on the education of the 
administrative and executive dass. In general, these civil servants have 
already received a profound knowledge of administrative law during 
their university or college studies. 

Introductory programmes on administrative law exist f or administra­
tors without an education in law. During these one-week seminars, basic 
information on the legal working method and administrative law is pro­
vided. Similar seminars exist for executive officials who have bad a tech­
nical education. 

Furthermore, in-service training in administrative law plays a role in 
programmes for the promotion of executive officials to the administrati­
ve dass. In the federal administration, executive officials who are admit­
ted to promotion to the administrative dass attend a four-month course. 
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This academically-oriented course includes further training in adminis­
trative law. 

IV. CONCLUSION 

Skills in legal techniques and methods play an eminent role in Ger­
many's public administration. Therefore, public authorities traditionally 
recruit applicants with an education in law. There is, in general, no 
further need for an extensive in-service training in administrative law. 

The very high standards in the science and practice of administrative 
law, however, pose a problem in the process of German unification. The 
staff from the former GOR is unfamiliar with the legal foundations of a 
democratic, federal and constitutional state. Therefore, numerous train­
ing programmes have been created in order to make them familiar with 
the new administrative system. These courses include administrative law 
as well. The Federal Academy devoted almost half of its capacity in or­
der to meet the training needs which followed German unification. 
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EXCERPT OF THE BASIC LAW FOR THE FEDERAL RE­

PUBLIC OF GERMANY of 23 May 1949 (as amended until 1990) 1 

The Parliamentary Council, meeting in public session at Bonn am Rhein 

on 23 May 1949, confirmed the fact that the Basic Law for the Federal 
Republic of Germany, which was adopted by the Parliamentary Council 
on 8 May 1949, was ratified in the week of 16 to 22 May 1949 by the par­
liaments of more than two thirds of the participating constituent states 
(Laender). 

By virtue of this fact the Parliamentary Council, represented by its Pre­
sidents, has signed and promulgated the Basic Law. 

The Basic Law is hereby published in the Federal Law Gazette pursuant 
to paragraph (3) of Article 145.2 

PREAMBLE3 

Conscious of their responsibility bef ore God and men, 

Animated by the resolve to serve world peace as an equal part in a uni­
ted Europe, 

The German people have adopted, by virtue of their constituent power, 
this Basic Law. 

The Germans in the Länder of Baden-Württemberg, Bavaria, Berlin, 
Brandenburg, Bremen, Hamburg, Hesse, Lower Saxony, Mecklenburg­
Western Pomerania, North Rhine-Westphalia, Rhineland-Palatinate, 

1 

2 

3 

Taken from the official translation published by the Press and Information Of-

fice of the Federal Government, Bonn. 

The above notice of publication appeared in the first issue of the Federal l..aw 

Gazette dated 23 May 1949. 

Amended by the Unification Treaty of 31 August 1990 and federal statute of 23 

September 1990 (Federal Law Gazette II p. 885). 
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Saariand, ~axony, Saxony-Anhait, ~chleswig-Hoistein and Thuringia 
have achieved the unity and freedom of Germany in free self-determina­
tion. This Basic Law is thus valid for the entire German People. 

1. BASIC RIGHTS 

Article 1 (Protection of human dignity) 

(1) The dignity of man shall be inviolable. To respect and protect it shall 

be the duty of all state authority. 

(2) The German people therefore acknowledge inviolable and inalien-
t t t • 1 ... ~"I 1 • r •. r „ r • aote numan ngncs as cne oas1s or every commumcy, or peace ana or JUS-

tice in the world. 

(3)4 The following basic rights shall bind the legislature, the executive 
and the judiciary as directly enf orceable law. 

Article 2 (Rights of liberty) 

(1) Everyone shall have the right to the free development of his person­
ality insofar as he does not vioiate the rights of others or off end against 
the constitutional order or against morality. 

(2) Everyone shall have the right to life and to physical integrity. The li­
berty of the individual shall be inviolable. Intrusion on these rights may 
only be made pursuant to a statute. 

Article 3 (Equality before the law) 

(1) All persons shall be equal before the law. 

(2) Men and warnen shall have equal rights. 

4 
As amended by federal statute of 19 March 1956 (Federal Law Gazette 1 p. 111). 
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(3) No one may be disadvantaged or favoured because of bis sex, his pa­
rentage, his race, his language, his homeland and origin, his faith, or his 
religious or political opinions. 

Article 4 (Freedom of faith, of conscience and of creed) 

(1) Freedom of faith, of conscience, and freedom to profess a religion 
or a particular philosophy (Weltanschauung), shall be inviolable. 

(2) The undisturbed practice of religion shall be guaranteed. 

(3) No one may be compelled against his conscience to render war ser­
vice involving the use of arms. Details shall be regulated by a federal 
statute. 

Article 5 (Freedom of expression) 

(1) Everyone shall have the right freely to express and disseminate his 
opinion by speech, writing and pictures and freely to inform himself 
from generally accessible sources. Freedom of the press and freedom of 
reporting by means of broadcasts and films shall be guaranteed. There 
shall be no censorship. 

(2) These rights are subject to limitations in the provisions of general 
statutes, in statutory provisions for the protection of youth, and in the 
right to respect for personal honour. 

(3) Art and science, research and teaching shall be free. Freedom of 
teaching shall not release anybody from his allegiance to the constitu­
tion. 

Article 6 (Marriage and family, illegitimate children) 

(1) Marriage and family shall enjoy the special protection of the state. 

(2) The care and upbringing of children shall be a natural right of and a 

duty primarily incumbent on the parents. The state shall watch over their 
endeavours in this respect. 

(3) Children rnay not be separated from their families against the will of 
the persons entitled to bring them up, except pursuant to a statute, 
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where those so entitled fail in their duties or the children are otherwise 
threatened with serious neglect. 

( 4) Every mother shall be entitled to the protection and care of the 
community. 

(5) Illegitimate children shall be provided by legislation with the same 
opportunities f or their physical and mental development and for their 
place in society as are enjoyed by legitimate children. 

Article 7 (Education) 

(1) The entire schooling system shall be under the supervision of the 

state. 

(2) The persons entitled to bring up a child shall have the right to de­
cide whether the child shall attend re1igion dasses. 

(3) Religion classes shall form part of the ordinary curriculum in state 
schools, except in secular (bekenntnisfrei) schools. Without prejudice to 
the state's right of supervision, religious instruction shall be given in ac­
cordance with the tenets of the religious communities. No teacher may 
be obliged against his will to give religious instruction. 

( 4) The right to establish private schools shall be guaranteed. Private 
schools, as a substitute for state schools, shall require the approval of the 
state and shall be subject to the statutes of the Laender. Such approval 
shall be given where private schools are not inferior to the state schools 
in their educational aims, their facilities and the professional training of 
their teaching staff, and where segregation of pupils according to the 
means of the parents is not encouraged thereby. Approval shall be 
withheld where the economic and legal position of the teaching staff is 
not sufficiently assured. 

(5) A private elementary school shall be permitted only where the edu­
cation authority finds that it serves a special pedagogic interest, or 
where, an the application of persons entitled to bring up children, 1t 1s to 
be established as an inter-denominational school or as a denominational 
school or as a school based on a particular philosophical persuasion 
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(Weitanschauungsschule) and a state eiementary schooi of this type does 
not exist in the commune (Gemeinde). 

(6) Prelimin:lry schools (Vorschulen) shall rem~if! abolished. 

Article 8 (Freedom of assembly) 

(1) All Germans shall have the right to assemble peaceably and unarm­
ed without prior notification or permission. 

(2) With regard to open-air meetings, this right may be restricted by or 
pursuant to a statute. 

Article 9 (Freedom of association) 

(1) All Germans shall have the right to form associations,partnerships 
and corporations. 

(2) Associations, the purposes or activities of which conflict with crimin­
al statutes or which are directed against the constitutional order or the 
concept of international understanding, shall be prohibited. 

(3) The right to form associations to safeguard and improve working 
and economic conditions shall be guaranteed to everyone and to oc­
cupations. Agreements which restrict or seek to impair this right shall be 
null and void; measures directed to this end shall be illegal. Measures 

taken pursuant to Article 12a, to paragraphs (2) and (3) of Article 35, to 
paragraph ( 4) of Article 87a, or to Article 91, may not be directed 
against any industrial conflicts engaged in by associations \vithin the 
meaning of the first sentence of this paragraph in order to saf eguard and 

improve working and economic conditions5. 

Article 106 (Privacy of letters, posts and telecommunications) 

(1) Privacy of letters, posts and telecommunications shall be inviolable. 

5 

6 

Last sentence inserted by federal statute of 24 June 1968 (Federal Law Gazette 1 

p. 709). 

As amended by federal statute of 24 June 1968 (Federal Law Gazette 1 p. 709). 
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(2) Restrictions may oniy be ordered pursuant to a statute. Wliere a re­
striction serves to protect the free democratic basic order or the exist­
ence or security of the Federation, the statute may stipulate that the per­
son aff ected shall not be inf ormed of such restriction and that recourse 
to the courts shall be replaced by a review of the case by bodies and 
auxiliary bodies appointed by Parliament. 

Article 11 (Freedom of movement) 

(1) All Germans shall enjoy freedom of movement throughout the fede­
ral territory. 

(2)6 This right may be restricted only by or pursuant to a statute, and 
only in cases in which an adequate basis for personal existence is lacking 

" • 1' 1 t 'f 1 1'. . "III r r . 1 „. • anct specia1 ouraens womct resuu tnererrom ror me comm umty, or m 
which such restriction is necessary to avert an imminent danger to the 
existence or the free democratic basic order of the Federation or a Land, 
to combat the <langer of epidemics, to deal with natural disasters or par­
ticularly grave accidents, to protect young people from neglect or to pre­
vent crime. 

Article 12 7 (Right to choose an occupation, prohibition of forced 

labour) 

(1) All Germans shall have the right freely to choose their occupation, 
their place of work and their place of study or training. The practice of 
an occupation may be regulated by or pursuant to a statute. 

(2) No person may be forced to perform work of a particular kind ex­
cept within the framework of a traditional compulsory community ser­
vice that applies generally and equally to all. 

(3) Forced labour may be imposed only on persons deprived of their li­
berty by court sentence. 

7 
As amended by federal statutes of 19 March 1956 (Federal Law Gazette I p. 111) 

and 24 June 1968 (Federal Law Gazette 1 p. 709). 
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. . • • - - R ·- • • • • • . . • • • . • . - • , 
Article lla- {Lia1J1llty to military and other sernce) 

(1) Men who have attained the age of eighteen years may be required to 

serve in the Armed Forces, in the Federal Border Guard, or in a civiJ 
defence organization. 

(2) A person who refuses, on grounds of conscience, to render war ser­
vice involving the use of arms may be required to render a substitute 
service. The duration of such substitute service shall not exceed the du­

ration of military service. Details shall be regulated by a statute which 

shall not interfere with freedom to take a decision based on conscience 
and shall also provide for the possibility of a substitute service not 

connected with units of the Armed Forces or of the Federal Border 
Guard. 

(3) Persons liable to military service \:11ho are not required to render ser-
vice pursuant to paragraph (1) or (2) of this Article may, during a state 

of defence (Verteidigungsfall), be assigned by or pursuant to a statute to 
an employment involving civilian services for defence purposes, including 
the protection of the civilian population; it shall, however, not be permis­
sible to assign persons to an employment subject to public law except for 

the purpose of discharging police functions or such other functions of 

public administration as can only be discharged by persons employed 
under public law. Persons may be assigned to an employment - as re­
ferred to in the first sentence of this paragraph - with the Armed For­

ces, including the supplying and servicing of the lauer, or with public 
administrative authorities; assignments to employment connected with 
supplying and servicing the civilian population shall not be permissible 
except in order to meet their vital requirements or to guarantee their 

safety. 

( 4) Where, during a state of defence, civilian service requirements in the 

civilian health system or in the stationary mi1itary hospital organization 
cannot be met on a voluntary basis, women between eighteen and fifty-

fi\1e years of age may be assigned to such ser\'ices by or pursuant to a 

8 
Inserted by federal statute of 24 June 1968 (Federal Law Gazette 1 p. 710). 
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statute. , l 'hey may on no account render service invoiving the use of 
arms. 

(5) Prior to the eYistence of a state of defence, assignments under para­

graph (3) of this Article may only be made where the requirements of 
paragraph (1) of Article 80a are satisfied. lt shall be admissible to re­
quire persons by or pursuant to a statute to attend training courses in 
order to prepare them for the performance of such services in accor­
dance with paragraph (3) of this Article as require special knowledge or 
skills. To this extent, the first sentence of this paragraph shall not apply. 

(6) Where, during a state of defence, staffing requirements for the pur­
poses referred to in the second sentence of paragraph (3) of this Article 
cannot be met on a voluntary basis, the right of a German to quit the 
oursuit of his occuoation or auit his olace of work mav be restricted bv 
.1. ... ... ... • -

or pursuant to a statute in order to meet these requirements. The first 
sentence of paragraph (5) of this Article shall apply mutatis mutandis 
prior to the existence of a state of defence. 

Article 13 (lnviolability of the home) 

(1) The harne shall be inviolable. 

(2) Searches may be ordered only by a judge or, in the event of <langer 
resulting in any delay in taking action, by other organs as provided by 
statute and may be carried out only in the form prescribed by law. 

(3) Intrusions and restrictions may otherwise only be made to avert a 
public <langer or a mortal <langer to individuals, or, pursuant to a statute, 
to prevent substantial <langer to public safety and order, in particular to 
relieve a housing shortage, to combat the danger of epidemics or to 
protect juveniles who are exposed to a moral <langer 

Article 14 (Property, right of inheritance, taking of property) 

(1) Property and the right of inheritance shall be guaranteed. Their 
content and limits shall be determined by the statute. 

(2) Property imposes duties. Its use should also serve the public \Veal. 
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(3) The taking of propert'j shall only be permissible in the public weal. 
lt may be effected only by or pursuant to a statute regulating the nature 
and extent of compensation. Such compensation shall be determined by 
establishing an equitable balance between the public interest and the 
interests of those affected. In case of dispute regarding the amount of 
compensation, recourse may be had to the courts of ordinary 
jurisdiction. 

Article 15 (Socialization) 

Land, natural resources and means of production may for the purpose of 
socialization be transferred to public ownership or other forms of 
collective enterprise for the public benefit by a statute regulating the 
nature and extent of compensation. In respect of such compensation the 
third and fourth sentences of paragraph (3) of Article 14 shall apply 
mutatis mutandis. 

Article 16 (Deprivation of citizenship, extradition, right of asylum) 

(1) No one may be deprived of his German citizenship. Citizenship rnay 
be lost only pursuant to a statute, and it may be lost against the will of 
the person aff ected only where such person does not become stateless as 
a result thereof. 

(2) No German may be extradited to a foreign country. Persons perse­
cuted on political grounds shall enjoy the right of asylum.9 

Article 17 (Right of petition) 

Everyone shall have the right individually or jointly with others to ad­
dress written requests or complaints to the competent agencies and to 
parliaments. 

9 
Postscript: By federal statute of 28 June 1993 (Federal Law Gazette 1 p. 1002) the 

second sentence of Article 16 para. 2 was abrogated and an Article 16a contain­

ing a new, more restrictive regulation of the right to asylum was inserted. 
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. . _ . _ 1 n ·- . . . . _ . _. . _ . . . . . . . _ _ _ . _ . 
Article I 7a ·- (Kestriction or inc1ivic1ual basic rights through Iegislation 
enacted for defence purposes and concerning substitute service) 

(1) Statutes concerning military service and substitute service may, by 
provisions applying to members of the Armed Forces and of substitute 
services during their period of military or substitute service, restrict the 
basic right freely to express and to disseminate opinions in speech, writ­
ing and pictures (first half-sentence of paragraph (1) of Article 5), the 
basic right of assembly (Article 8), and the right of petition (Article 17) 
insofar as this right permits the submission of requests or complaints 
jointly with others. 

(2) Statutes serving defence purposes including the protection of the ci­
vilian population may provide for the restriction of the basic rights of 
freedom of movement (Article 11) and inviolability of the home (Article 
13). 

Article 18 (Forfeiture of basic rights) 

Whoever abuses freedom of expression of opinion, in particular freedom 
of the press (paragraph (1) of Article 5), freedom of teaching (paragraph 
(3) of Article 5), freedom of assembly (Article 8), freedom of association 
(Article 9), privacy of letters, posts and telecommunications (Article 10), 
property (Article 14), or the right of asylum (paragraph (2) of Article 
16) in order to combat the free democratic basic order, shall forfeit 
these basic rights. Such forfeiture and the extent thereof shall be deter­
mined by the Federal Constitutional Court. 

Article 19 (Restriction of basic rights) 

(1) Insofar as a basic right may, under this Basic Law, be restricted by 
or pursuant to a statute, such statute shall apply generally and not solely 
to an individual case. Furthermore, such statute shall name the basic 
right; indicating the Article concerned. 

(2) In no case may the essence of a basic right be encroached upon. 

10 
Inserted by federal statute of 19 March 1956 (Federal Law Gazette I p. 111). 
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(3) The basic rights shall apply also to domestic juristic persons to the 
extent that the nature of such rights permits. 

( 4) Should any person's right be violated by public authority, recourse to 
the court shall be open to him. Insofar as no other jurisdiction has been 
established, recourse shall be to the courts of ordinary jurisdiction. The 
second sentence of paragraph (2) of Article 10 shall not be affected by 
the provisions of this paragraph11

. 

II. THE FEDERATION AND THE STATES (LAENDER) 

Article 20 (Basic principles of state order, right to resist) 

(1) The Federal Republic of Germany shall be a democratic and social 
federal state. 

(2) All state authority shall emanate from the people. lt shall be exercis­
ed by the people through elections and voting and by specific organs of 
the Iegislature, the executive power, and the judiciary. 

(3) Legislation shall be subject to the constitutional order; the executive 
and the judiciary shall be bound by law and justice. 

( 4) 12 All Germans shall have the right to resist any person seeking to 
abolish this constitutional order, should no other remedy be possible. 

Article 28 (Federal guarantee concerning Laender constitutions, 
guarantee of self-government for local authorities) 

(1) The constitutional order in the Laender shall conform to the princi­
pies of the repubiican, democratic and sociai state under the ruie of iaw 

11 

12 

Last sentence inserted by federal statute of 24 June 1968 (Federal Law Gazette I 

p. 710). 

Inserted by federal statute of 24 June 1968 (Federal Law Gazette I p. 710). 
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(Rechtsstaat), Wlthln the meaning of this Basic Law. In each ot the 
Laender, counties (Kreise), and communes (Gemeinden), the people 

shall be represented by a body chosen in general, direct, free, equal, and 
secret elections. In the communes the communal assembly may take the 

place of an elected body. 

(2) The communes shall be guaranteed the right to regulate on their 

own responsibility all the affairs of the local community within the limits 
set by statute. Within the framework of their statutory functions, the as­

sociations of communes (Gemeindeverbaende) shall also have such right 
of self-government as may be provided by statute. 

(3) The Federation shall ensure that the constitutional order of the 
La end er conf orms to the basic rights and to the provisions of paragraphs 

(1) and (2) of this Article. 

III. THE FEDERAL PARLIAMENT (BUNDESTAG) 

(Art. 38 - 49) 

IV. THE FEDERAL COUNCIL (BUNDESRAT) 

(Art. 50 - 53) 

IVa.13 THE JOINT COl\tlMIITEE 

(Art. 53a) 

13 
Inserted by federal statute of 24 June 1968 (Federal Law Gazette I p. 710). 
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V. THE FEDERAL PRESIDENT 

(Art. 54 - 61) 

VI. THE FEDERAL GOVERNMENT 

Article 62 (Composition) 

The Federal Government shall consist of the Federal Chancellor 
(Bundeskanzler) and the Federal Ministers. 

A~rtic!e 63 (F!ection and appointment of the Federa! Chance!!or) 

(1) The Federal Chancellor shall be elected, \vithout debate, by the 
Bundestag upon the proposal of the Federal President. 

(2) The person obtaining the votes of the majority of the members of 
the Bundestagshall be elected. The person elected shall be appointed by 
the Federal President. 

(3) Where the person proposed is not elected, the Bundestag may elect 
within fourteen days of the ballot a Federal Chancellor by more than one 
half of its members. 

( 4) Where no candidate has been elected within this period, a new bal­
lot shall take place without delay, in which the person obtaining the larg­
est number of votes shall be elected. Where the person elected has ob­
tained the votes of the majority of the members of the Bundestag, the 
Federal President shall appoint him within seven days of the election. 
Where the person elected did not obtain such a majority, the Federal 
President shall, within seven days, either appoint him or dissolve the 
Bundestag. 

Article 64 (Appointment of Federal Ministers) 

(1) The Federal Ministers shall be appointed and dismissed by the Fe­
deral President upon the proposal of the Federal Chancellor. 
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{L) l ne .t'eaerru Lnanceuor ana rne .t'eaerru MIIllsrers, on assummg or-
fice, shall take bef ore the Bundestag the oath provided for in Article 56. 

Article 65 (Powers exercised in the Federal Government) 

The Federal Chancellor shall determine and be responsible for the ge­
neral policy guidelines. Within the limits set by these guidelines, each 
Federal Minister shall conduct the affairs of his department indepen­
dently and on his own responsibility. The Federal Government shall de­
cide on differences of opinion between Federal Ministers. The Federal 
Chancellor shall conduct the affairs of the Federal Government in ac­

cordance with rules of procedure adopted by it and approved by the Fe­
deral President. 

Article 65a14 (Power of command over Armed Forces) 

Power of command in respect of the Armed Forces shall be vested in the 
Federal Minister of Defence. 

Article 66 (Incompatibilities) 

The Federal Chancellor and the Federal Ministers may not hold any 
other salaried office, nor engage in an occupation, nor belang to the ma­
nagem ent or, without the consent of the Bundestag, to the board of di­
rectors of an enterprise carried on for profit. 

Article 67 (Constructive vote of no confidence) 

(1) The Bundestag can express its lack of confidence in the Federal 
Chancellor only by electing a successor with the majority of its members 
and by requesting the Federal President to dismiss the Federal Chan­
cellor. The Federal President shall comply with the request and appoint 

the person elected. 

(2) Forty-eight hours shall elapse between the motion and the election. 

14 
lnserted by federal statute of 19 March 1956 (Federal Law Gazette 1 p. 111) and 

amended by federal statute of 24 June 1968 (Federal Law Gazette 1 p. 711). 



93 

Articie 68 (v ote oi confidence, dissoiution oi the Bundestag) 

(1) Where a motion of the Federal Chancellor for a vote of confidence 

is not carried by the majority of the members of the Bundestag, the 
Federal President may, upon the proposal of the Federal Chancellor, 
dissolve the Bundestag within twenty-one days. The right of dissolution 
shall lapse as soon as the Bundestag elects another Federal Chancellor 
with the majority of its members. 

(2) Forty-eight hours shall elapse between the motion and the vote 
thereon. 

Article 69 (Deputy Federal Chancellor, tenure of office of members of 
the Federal Government) 

(1) The Federal Chancellor shall appoint a Federal Minister as his de­
puty. 

(2) The tenure of office of the Federal Chancellor or a Federal Minister 
shall end in any event on the assembly of a new Bundestag; the tenure of 
office of a Federal Minister shall also end on any other termination of 
the Federal Chancellor's tenure of office. 

(3) At the request of the Federal President, the Federal Chancellor, or 
at the request of the Federal Chancellor or of the Federal President, a 
Federal Minister shall be bound to continue to manage the affairs of his 
office until the appointment of a successor. 

VII. LEGISLATIVE POWERS OF THE FEDERATION 

Article 70 (Legislation of the Federation and the Laender) 

(1) The Laender shall have the right to legislate insofar as this Basic 
Law does not confer iegisiative power on the Federation. 

(2) The division of competence between the Federation and the Laen-
der shall be determin.ed by the provisions of this Basic Law concerning 
exclusive and concurrent legislative powers. 
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Article 71 (Exclusive legislative power of the t'ederation, concept) 

In matters within the exclusive legislative power of the Federation, the 

Laender shall have power to legislate only where and to the extent that 
they are given such explicit authorization by a federal statute. 

Article 72 (Concurrent legislative power of the Federation, concept) 

(1) In matters within the concurrent legislative powers the Laender shall 
have power to legislate as long as and to the extent that the Federation 

does not exercise its right to legislate. 

(2) The Federation shall have the right to legislate in these matters to 

the extent that a need f or regulation by federal legislation exists because: 

1. a matter cannot be eff ectively regulated by the legislation of indivi­
dual Laender, or 

2. the regulation of a matter by a Land statute might prejudice the 
interests of other Laender or of the whole body politic, or 

3. the maintenance of legal or economic unity, especially the main­
tenance of unif ormity of li\·ing conditions beyond the territory of 
any one Land, necessitates such regulation. 

Article 73 (Exclusive legislation power catalogue) 

The Federation shall have exclusive power to legislate in the following 
matters: 

1.15 foreign affairs and defence, including the protection of the civilian 
population; 

2. 

3. 

4. 

15 

citizenship in the Federation; 

freedom of movement, passport matters, immigration, emigration 
and extradition; 

currency, money and coinage, weights and measures, as well as the 
determination of standards of time; 

As amended by federal statutes of 26 March 1954 (Federal Law Gazette 1 p. 45) 

and 24 June 1968 (Federal Law Gazette 1 p. 711). 
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5. the unity of the customs and trading area, treaties on commerce 

and on navigation, the freedom of movement of goods, and the 
exchanges of goods and payments with foreign countries, including 

customs and other frontier protection; 

6. federal railroads and air transport; 

7. postal and telecommunication services; 

8. the legal status of persons employed by the Federation and by 
federal corporate bodies under public law; 

9. industrial property rights, copyrights and publishing law; 

10.16 cooperation of the Federation and the Laender concerning 

( a) criminal police, 
(b) protection of the free democratic basic order, of the existence 

and the security of the Federation or of a Land (protection of 
the constitution) and 

( c) protection against activities in the federal territory which, 
through the use of force or actions in preparation for the use 
of force, endanger the foreign interests of the Federal Repu­
blic of Germany, 

as well as the establishment of a Federal Criminal Police Office and 
the international control of crime. 

11. statistics for federal purposes. 

Article 74 (Concurrent legislation, catalogue) 

Concurrent legislative powers shall eo ver the f ollowing matters: 

1. 

2. 

3. 

4. 

16 

civil law, criminal law and execution of sentences, the organization 

and procedure of courts, the legal profession, notaries and legal ad­
vice (Rechtsberatung); 

registration of births, deaths, and marriages; 

the law of association and assembly; 

the law relating to residence and settlement of aliens; 

As amended by federal statute of 28 July 1972 (Federal Law Gazette 1 p. 1305). 
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... 17.„ ... „ ·" . 1 t • 4a. - · the Jaw re1aung to weapons ana exp10s1ves; 

5. the protection of German cultural assets against migration abroad; 

6. refugee and expellee matters; 

7. public welfare; 

8. citizenship in the Laender; 

9. war damage and reparations; 

10.18 benefits to war-disabled persons and to dependants of those killed 
in the war as well as assistance to former prisoners of war; 

lüa.19 war graves of soldiers, graves of other victims of war and of vic­
tims of despotism; 

11. the law relating to economic matters (mining, industry, supply of 
powei, crafts, trades, commerce, banking, stock exchanges, and pri-
vate insurance); 

lla.20 the production and utilization of nuclear energy for peaceful pur­
poses, the construction and operation of installations serving such 
purposes, protection against hazards arising from the release of 
nuclear energy or from ionizing radiation, and the disposal of ra­
dioactive substances; 

12. labour law, including the legal organization of enterprises, protec­
tion of workers, employment exchanges and agencies, as weil as so­
cial insurance, including unemployment insurance; 

13.21 the regulation of educational and training grants and the promotion 
of scientific research; 

14. 

17 

18 

19 

20 

21 

the law regarding expropriation, to the extent that matters enumer­
ated in Articles 73 and 74 are concerned; 

Inserted by federal statute of 28 July 1972 (Federal Law Gazette I p. 1305) and 

amended by federal statute of 23 August 1976 (Federal Law Gazette I p. 2383). 

As amended by federal statute of 16 June 1965 (Federal Law Gazette I p. 513). 

Inserted by federal statute of 16 June 1965 (Federal Law Gazette I p. 513). 

Inserted by federal statute of 23 December 1959 (Federal Law Gazette 1 p. 813). 

As amended by federal statute of 12May1969 (Federal Law Gazette 1p.363). 
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15. transfer of iand, naturai resources and means of production to pub­
lic ownership or other forms of collective enterprise for the public 

benefit; 

16. prevention of the abuse of economic power; 

17. promotion of agricultural production and forestry, securing the 

supply of food, the importation and exportation of agricultural and 
forestry products, deep-sea and coastal fishing, and preservation of 

the coasts; 

18. real estate transactions, land law and matters concerning agricul­
tural leases, as well as housing, settlement and homestead matters; 

19. measures against human and animal diseases that are communi­
cable or otherwise endanger public health, admission to the medi-

1 r • 1 „ ~ 1 1• 1 . • ~ • caJ proress1on ana io mner memcai occupanons or pracnces, as 
well as trade in medicines, curatives, narcotics, and poisons; 

19a.22 the economic viability of hospitals and the regulation of hospitali­
zation fees; 

20.23 protection regarding the marketing of food, drink and tobacco, of 
necessities of life, fodder, agricultural and forest seeds and seed­

lings, and protection of plants against diseases and pests, as well as 
the orotection of animals: 

~ , 

21. ocean and coastal shipping, as well as sea marks, inland navigation, 
meteorological services, sea routes, and inland waterways used for 
general traffic; 

22. 24 road traffic, motor transport, construction and maintenance of 

long-distance highways as well as the collection of charges for the 

use of public highways by vehicles and the allocation of revenue 
therefrom; 

23. 

22 

23 

24 

non-federal railroads, except mountain railroads; 

Inserted by federal statute of 12May1969 (Federal Law Gazette 1 p. 363). 

As amended by federal statute of 18 March 1971 (Federal Law Gazette 1 p. 207). 

As amended by federal statute of 12 May 1969 (Federal Law Gazette 1 p. 363). 
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--„, .. . . .. . . . . . 
24 . ...., waste d1sposal, air pollution control and n01se abatement. 

Articie i4a26 (Concurrent legisiative power oi the Federation, remu· 

neration and pensions of members of the public service) 

(1) Concurrent legislative power shall further extend to the remunera­
tion and pensions of members of the public service whose service and 
loyalty are governed by public law, insofar as the Federation does not 
have exclusive power to legislate pursuant to item 8 of Article 73. 

(2) Federal statutes enacted pursuant to paragraph (1) of this Article 
shall require the consent of the Bundesrat. 

(3) Federal statutes enacted pursuant to item 8 of Article 73 shall like­
wise require the consent of the Bundesrat, insofar as for the structure 
and assessment of remuneration and pensions, including the rating of 
posts, provision is made for criteria or minimum or maximum rates 
other than those provided for in federal statutes enacted pursuant to pa­
ragraph (1) of this Article. 

(4) Paragraphs (1) and (2) of this Article shall apply mutatis mutandis 
to the remuneration and pensions of judges in the Laender. Paragraph 
(3) of this Article shall apply mutatis mutandis to statutes enacted pur­
suant to paragraph (1) of Article 98. 

Article 7527 (Power of the Federation to pass framework legislation, 

catalogue) 

Subject to the conditions laid down in Article 72, the Federation shall 
have the right to enact framework legislation concerning: 

1.28 the legal status of persons in the public service of the Laender, 
comm unes, or other corporate bodies under public law, insofar as 
Article 74a does not provide otherwise; 

25 

26 

27 

28 

As amended by federal statute of 12 April 1972 (Federal Law Gazette 1 p. 593). 

lnserted by federal statute of 18 March 1971 (Federal Law Gazette 1 p. 206). 

As amended by federal statute of 12 May 1969 (Federal Law Gazette 1 p. 363). 

As amended by federal statute of 18 March 1971 (Federal Law Gazette 1 p. 206). 
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- ?Q „ • • • ... • „ ' „ „ • 
la.-~ the general pnnc1ples govermng rugher ectucat10n; 

2. the general legal status of the press and the film industry; 

3. hunting, nature conservation and landscape management; 

4. land distribution, regional planning, and the management of water 
resources; 

5. matters relating to the registration of residence or domicile 
(Meldewesen) and to identity cards. 

Article 76 (Bills) 

(1) Bills shall be introduced in the Bundestag by the Federal Govern­
ment or by members of the Bundestag or by the Bundesrat. 

(2)30 Bills of the Federal Government shall first be submitted to the 
Bundesrat. The Bundesrat shall be entitled to state its position on such 
biils \vithin six weeks. A bill which, on submission to the Bundesrat, is 
exceptionally specified by the Federal Government to be particularly 
urgent may be submitted by the latter to the Bundestag three weeks 
later, even though the Federal Government may not yet have received 
the statement of the Bundesrat's position; upon receipt, such statement 
shall be transmitted to the Bundestag by the Federal Government with­
out deiay. 

(3)31 Bills of the Bundesrat shall be submitted to the Bundestag by the 
Federal Government within three months. In doing so, the Federal Gov­
ernment shall state its own view. 

Article 77 (Lesiglative procedure) 

(1) Federal statutes shall be enacted by the Bundestag. Upon their 
adoption they shall, without delay, be transmitted to the Bundesrat by 
the President of the Bundestag. 

29 

30 

31 

Inserted by federal statute of 12 May 1969 (Federal Law Gazette 1 p. 363). 

As amended by federal statute of 15 November 1968 (Federal Law Gazette 1 p. 
1177). 

As amended by federal statute of 17 July 1969 (Federal Law Gazette 1 p. 817). 
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,_, ~? _„ --. 'I • •. 'I • . 1 1 r . t • • r . 'I t . tLr- I ne tsunaesrat may, wnrun tnree weeKs or tne rece1pt or tne aaopt-
ed bill, demand that a committee f or joint consideration of bills, compos­
ed of members of the Bundestag and members of the Bundesrat, be 
convened. The com position and the procedure of this committee shall be 

regulated by rules of procedure to be adopted by the Bundestag and re­
quiring the consent of the Bundesrat. The members of the Bundesrat on 
this committee shall not be bound by instructions. Where the consent of 
the Bundesrat is required for a bill to become a statute, the Bundestag 
and the Federal Government may also demand that the committee be 
convened. Should the committee propose any amendment to the adopt­
ed bill, the Bundestag must again vote on the bill. 

(3)33 Insofar as the consent of the Bundesrat is not required for a bill to 
become a statute, the Bundesrat may, when the proceedings under para­
graph (2) of this Article are com pleted, enter an objection within two 
weeks against a bill adopted by the Bundestag. The period f or entering 
an objection shall begin, in the case of the last sentence of paragraph (2) 
of this Article, on the receipt of the bill as readopted by the Bundestag, 
and in all other cases on the receipt of a communication from the chair­
man of the committee provided f or in paragraph (2) of this Article to the 
effect that the committee's proceedings have been concluded. 

( 4) Where the objection was adopted with the majority of the votes of 
the Bundesrat, it can be rejected by a decision of the majority of the 
members of the Bundestag. Where the Bundesrat adopted the objection 
with a majority of at least two thirds of its votes, its rejection by the 

Bundestag shaIJ require a majority of two thirds, including at least the 
majority of the members of the Bundestag. 

32 

33 

As amended by federal statute of 15 November 1968 (Federal Law Gazette 1 p. 

1177). 

As amended by federal statute of 15 November 1968 (Federal Law Gazette 1 p. 

1177). 
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Ärticie 78 (Passage oi iederai statutes) 

A bill adopted by the Bundestag shall become a statute if the Bundesrat 

consents to it, or fails to m~ ke a demand pursuant to paragraph (2) of 
Article 77, or fails to enter an objection within the period stipulated in 
paragraph (3) of Article 77, or withdraws such objection, or where the 

objection is overridden by the Bundestag. 

Article 79 (Amendment of the Basic Law) 

(1) This Basic Law can be amended only by statutes which expressly 
amend or supplement the text thereof. In respect of international trea­

ties the subject of which is a peace settlement, the preparation of a peace 
settlement, or the phasing out of an occupation regime, or which are in-
~ -r 1 • • 1 1 i" r . 1 ~ „ 11 ..-.. 11 '• •. t 1.., 11 rr-Ce Il OeQ eo serve cne oerence or cne t'eaera1 Kepuo11c, u snau oe sun1-

cient, for the purpose of clarifying that the provisions of this Basic Law 
do not preclude the conclusion and entry into force of such treaties, to 
effect a supplementation of the text of this Basic Law confined to such 
l "fj . 34 c an icat10n . 

(2) Any such statute shall require the consent of two thirds of the mem­

bers of the Bundestag and two thirds of the votes of the Bundesrat. 

(3) Amendments of this Basic Law affectimr the division of the Federa-, , <..;;> 

tion into Laender, the participation on principle of the Laender in legis­

lation, or the basic principles laid down in Articles 1 and 20 shall be in­
admissible. 

Article 80 (lssue of ordinances) 

(1) The Federal Government, a Federal Minister or the Land govern­

ments may be authorized by statute to issue ordinances (Rechtsverord­
nungen). The content, purpose, and scope of the authorization so confer­

red shall be laid down in the statute concerned. This legal basis shall be 

34 
Second sentence inserted by federal statute of 26 March 1954 (Federal Law Ga­

zette 1 p. 45). 
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stated in the ordinance. Where a statute provides that such authorization 

may be delegated, such delegation shall require another ordinance. 

(2) The consent of the Rundesrat shall be required, unless otherwise 

provided by federal legislation, for ordinances issued by the Federal 
Government or a Federal Minister concerning basic rules for the use of 

facilities of the federal railroads and of postal and telecomm unication 

services, or charges therefor, or concerning the construction and 

operation of railroads, as well as f or ordinances issued pursuant to 
federal statutes that require the consent of the Bundesrat or that are 
executed by the Laender as agents of the Federation or as matters of 

their o\vn concern. 

VIII. THE EXECUTION OF FEDERAL STATUTES AND THE 

FEDERAL ADMINISTRATION 

Articie 83 (Distribution of competence between the Federation and the 
Laender) 

The Laender shall execute federal statutes as matters of their own con­
cern insofar as this Basic Law does not otherwise provide or permit. 

Article 84 (Land execution and Federal Government supersivion) 

(1) Where the Laender execute federal statutes as matters of their own 
concern, they shall provide for the establishment of the requisite author­

ities and the regulation of administrative procedures insofar as federal 

statutes consented to by the Bundesrat do not otherwise provide. 

(2) The Federal Government may, with the consent of the Bundesrat, 
issue general administrative rules. 



103 

(3) The .tederai Government shaH exercise supervision to ensure that 
the Laender execute the federal statutes in accordance with applicable 
law. For this purpose the Federal Government may send commissioners 
to the highest Land authorities and, with their consent or, where such 
consent is refused, with the consent of the Bundesrat, also to subordi­

nate authorities. 

( 4) Should any shortcomings which the Federal Government has found 
to exist in the execution of federal statutes in the Laender not be cor­
rected, the Bundesratshall decide, at the request of the Federal Govern­
ment or the Land concerned, whether such Land has violated the law. 
The decision of the Bundesrat may be challenged in the Federal Con­
stitutional Court. 

(5) With a view to the execution of federal statutes, the Federal Govern­
ment may be authorized by a federal statute requiring the consent of the 
Bundesrat to issue individual instructions for particular cases. Tbey shall 
be addressed to the highest Land authorities unless the Federal Gov­
ernment considers the matter urgent. 

Article 85 (Execution by the Laender as agents of the Federation) 

(1) Where the Laender execute federal statutes as agents of the Fed­
eration, the establishment of the requisite authorities shall remain the 
concern of the Laender except insofar as f ederal statutes consented to by 
the Bundesrat otherwise provide. 

(2) The Federal Government may, with the consent of the Bundesrat, 
issue general administrative rules. lt may regulate the uniform training 
of civil servants (Beamte) and other salaried public employees 
(Angestellte). The heads of authorities at the intermediate level shall be 
appointed with its agreement. 

(3) The Land authorities shall be subject ~o the instructions of the com­
petent highest federal authorities. Such instructions shall be addressed to 
the highest Land authorities unless the Federal Government considers 
the matter urgent. Execution of the instructions shall be ensured by the 
highest Land authorities. 
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( 4) Federal supervision shall cover the lawfulness and appropriateness 
of execution. The Federal Government may, for this purpose, require 
the submission of reports and documents and send commissioners to all 
authorities. 

Article 86 (Direct federal administration) 

Where the Federation executes statutes by means of direct federal 
administration or by federal corporate bodies or institutions under pu­
blic law, the Federal Government shall, insofar as the statute concerned 
contains no special provision, issue pertinent general administrative 
rules. The Federal Government shall provide for the establishment of 
the requisite authorities insofar as the statute concerned does not other­
wise provide. 

VIiia. JOINT TASKS35 

(Art. 91a - 91b) 

IX. THE ADMINISTRATION OF JUSTICE 

Article 9236 (Court organization) 

J udicial power shall be vested in the judges; it shall be exercised by the 
Federal Constitutional Court, by the federal courts provided for in this 
Basic Law, and by the courts of the Laender. 

35 

36 
Inserted by federal statute of 12 May 1969 (Federal Law Gazette 1 p. 359). 

As amended by f ederai statute of 18 June 1968 (Feäerai Law Gazette 1 p. 657). 
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1. on the interpretation of this Basic Law in the event of disputes con­
cerning the extent of the rights and duties of a highest federal body 
or of other parties concerned who have been vested with rights of 
their O\W by this Basic Law or by rules of procedure of a highest 
federal body; 

2. in case of differences of opinion or doubts on the formal and mate­
rial compatibility of federal law or Land Iaw with this Basic Law, or 
on the compatibility of Land law with other federal law, at the re­
quest of the Federal Government, of a Land government, or of one 
third of the Bundestag members; 

3. in case of differences of opinion on the rights and duties of the Fed­
eration and the Laender, particularly in the execution of federal law 
by the Laender and in the exercise of federal supervision; 

4. on other disputes involving public law, between the Federation and 
the Laender, between different La end er or within a Land, unless 
recourse to another court exists; 

4a.37 on complaints of unconstitutionality, which may be entered by any 
person who daims that one of his basic rights or one of his rights 
under paragraph ( 4) of Article 20 or under Article 33, 38, 101, 103 
or 104 has been violated by public authority; 

4b.38 on complaints of unconstitutionality, entered by communes or asso­
ciations of communes on the ground that their right to self-gov­
ernment under Article 28 has been violated by a statute other than 
a Land statute open to com plaint to the respective Land 
constitutional court; 

5. in the other cases provided for in this Basic Law. 

(2) The Federal Constitutional Court shall also act in such other cases 
as are assigned to it by federal legislation. 

37 

38 
lnserted by federal statute of 29 January 1969 (Federal Law Gazette 1 p. 97). 

Inserted by federal statute of 29 January 1969 (Federal Law Gazette 1 p. 97). 
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Artide 94 (l(ederai Constitutionai Court, composition) 

(1) The Federal Constitutional Court shall consist of federal judges and 
other members. Half of the members of the Federal Constitutional 
Court shall be elected by the Bundestag and half by the Bundesrat. They 
may not be members of the Bundestag, the Bundesrat, the Federal Gov­
ernment, nor of any of the corresponding bodies of a Land. 

(2) The constitution and procedure of the Federal Constitutional Court 
shall be regulated by a federal statute which shall specify in what cases 
its decisions shall have the force of Iaw39

• Such statute may require that 
all other legal remedies must have been exhausted before a complaint of 
unconstitutionality can be entered, and may make provision for a special 
procedure as to admissibility. 

Article 9s4° (Highest courts of justice of the Federation, Joint Panel) 

(1) For the purposes of ordinary, administrative, fiscal, labour and social 
jurisdiction, the Federation shall establish as highest courts of justice the 
Federal Court of Justice, the Federal Administrative Court, the Federal 
Finance Court, the Federal Labour Court, and the Federal Social Court. 

(2) The judges of each of these courts shall be selected jointly by the 
competent Federal Minister and a committee for the selection of judges 
consisting of the competent Land Ministers and an equal number of 
members elected by the Bundestag. 

(3) In order to preserve uniformity of decisions, a Joint Panel (Senat) of 
the courts specified in paragraph (1) of this Article shall be set up. De­
tails shall be regulated by a federal statute. 

39 

40 
Inserted by federal statute of 29 January 1969 (Federal Law Gazette 1 p. 97). 

As amended by federal statute of 18 June 1968 (Federal Law Gazette 1 p. 657). 
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A1 
Article 9o" (Other federal courts, exercise of federal jurisdiction by 
courts of the Laender) 

(1) The Federation ma)' establish a federal court for matters concerning 
industrial property rights. 

(2) The Federation may establish military criminal courts for the Armed 
Forces as federal courts. They may only exercise criminal jurisdiction 
while a state of defence exists, and otherwise only over members of the 
Armed Forces serving abroad or on board warships. Details shall be re­
gulated by a federal statute. These courts shall be within the competence 
of the Federal Minister of Justice. Their full-time judges shall be persons 
qualified to hold judicial office. 

(3) The highest court of justice for appeals from the courts mentioned 
in paragraphs (1) and (2) of this Artide shall be the Federal Court of 
Justice. 

( 4)42 The Federation may establish federal courts for disciplinary pro­
ceedings against, and for proceedings in pursuance of complaints by, 
persons in the federal public service. 

(5)43 In respect of criminal proceedings under paragraph (1) of Article 
26 or involving the protection of the State, a federal statute requiring the 
consent of the Bundesrat may provide that Land courts shaU exercise fe­

deral jurisdiction. 

Article 96a 44 

41 

42 

43 

44 

The original Article 96 was repealed by federal statute of 18 June 1968 (Federal 

Law Gazette 1 p. 658). The present Article 96 is the former Article 96a as insert­

ed by federal statute of 19 March 1956 (Federal Law Gazette 1 p. 111) and 

amended by federal Statutes of 6 March 1961 (Federal Law Gazette 1 p. 141), 18 

June 1968 (Federal Law Gazette I p. 658), 12 May 1969 (Federal Law Gazette I p. 

363), and 26 August 1969 (Federal Law Gazette 1 p. 1357). 

As amended by federal statute of 12 May 1969 (Federal Law Gazette 1 p. 363). 

Inserted by federal statute of 26 August 1969 (Federal Law Gazette 1 p. 1357). 

Cef. note 39. 
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Article 97 (lndependence of the judges) 

(1) The judges shall be independent and subject only to the law. 

(2) j udges appointed permanently on a full-time basis in established po­
sitions cannot, against their will, be dismissed or permanently or 

temporarily suspended from office or given a different posting or retired 
before the expiration of their term of office except by virtue of a judicial 
decision and only on the grounds and in the form provided f or by statute. 
Legislation may set age limits for the retirement of judges appointed for 
lif e. In the event of changes in the structure of courts or in districts, 
judges may be transf erred to another court or removed from office, pro­
vided they retain their full salary. 

. - - -_J." -- - -. - . - - - - - -- - - ' Article ~H ·~ (Legal status or judges in the tecteration anct the Laender) 

(1) The legal status of the federal judges shall be regulated by a special 
federal statute. 

(2) Where a federal judge, in his official capacity or unofficially, infrin­

ges the principles of this Basic Law or the constitutional order of a Land, 
the Federal Constitutional Court may decide by a two-thirds majority, 
upon the request of the Bundestag, that the judge be given a different 
office or retired. In a case of intentional infringement, his dismissal may 
be ordered. 

(3)46 The legal status of the judges in the Laender shall be regulated by 

special Land statutes. The Federation may enact outline provisions, 
insofar as paragraph ( 4) of Article 74a does not provide otherwise. 

( 4) The Laender may provide that the Land Minister of J ustice together 
with a committee f or the selection of judges shall decide on the ap­
pointment of judges in the Laender. 

( 5) The Laender may, in respect of Land judges, enact provisions corre­
sponding to those of paragraph (2) of this Article. Existing Land consti-

45 

46 
As amended by federal statute of 18 March 1971 (Federal Law Gazette I p. 206). 

As amended by federal statute of 18 March 1971 (Federal law Gazette 1 p. 206). 
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• • • T 11 „ 11 „ rr ~ „ l"'T"l1 1 • • • r • „ ruuonru Jaw snau remam unarrecrea. 1 ne aec1s1on m a case or unpeacn-
ment of a judge shall rest with the Federal Constitutional Court. 

Article 9947 (Decision by the Federal Constitutional Court and the 

highest courts of the Federation in disputes concerning Land Iaw) 

The decision on constitutional disputes within a Land may be assigned 

by Land legislation to the Federal Constitutional Court, and the decision 
at last instance in matters involving the application of Land law to the 
highest courts of justice referred to in paragraph (1) of Article 95. 

Article 100 (Compatibility of statutory law with the Basic Law) 

(1) Where a court considers that a statute on whose validity the court's 
decision depends is unconstitutional, the proceedings shall be stayed, 
and a decision shall be obtained from the Land court with jurisdiction 
over constitutional disputes where the constitution of a Land is held to 
be violated, or from the Federal Constitutional Court where this Basic 
Law is held to be violated. This shall also apply where this Basic Law is 
held to be violated by Land law or where a Land statute is held to be in­
compatible with a federal statute. 

(2) Where, in the course of litigation, doubt exists \11hether a rule of 
public international law is an integral part of federal Iaw and whether 
such rule directly creates rights and duties for the individual (Article 25), 
the court shall obtain a decision from the Federal Constitutional Court. 

(3)48 Where the constitutional court of a Land, in interpreting this Basic 

Law, intends to deviate from a decision of the Federal Constitutional 
Court or of the constitutional court of another Land, it shall obtain a de­
cision from the Federal Constitutional Court. 

47 

48 
As amended by federal statute of 18 June 1968 (Federal Law Gazette l p. 658). 

As amended by federal statute of 18 June 1968 (Federal Law Gazette I p. 658). 
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Artide 101 (Ban on extraordinary courts) 

(1) Extraordinary courts shall be inadmissible. No one may be removed 

from the jurisdiction of his lawful judge. 

(2) Courts f or special fields of law may be established only by legisla­

tion. 

Article 102 (Abolition of capital punishment) 

Capital punishment shall be abolished. 

Article 103 (Hearing in accordance with the law, ban on retroactive 

criminal legislation and on repeated punishment) 

(1) In the courts everyone shall be entitied to a hearing in accordance 

with the law. 

(2) An act can be punished only where it constituted a criminal off ence 

under the law before the act was committed. 

(3) No one may be punished for the same act more than once under 

general criminal Iegislation. 

Articie 104 (Legal gua.rantees in the event of deprivation of liberty) 

(1) The liberty of the individual may be restricted only by virtue of a 

formal statute and only in compliance with the forms prescribed therein. 

Detained persons may not be subjected to mental or to physical ill-treat­

ment. 

(2) Only judges may decide on the admissibility or continuation of any 

deprivation of liberty. Where such deprivation is not based on the order 

of a judge, a judicial decision shall be obtained without delay. The police 

may hold no one on their own authority in their own custody langer than 

the end of the day after the day of apprehension. Details shall be regu­

iated by iegisiation. 

(3) Any person provisionally detained on suspicion of having committed 

an off ence shall be brouirht before a iude:e not later than the dav fol-
.._, tri '-' • 

lowing the day of apprehension; the judge shall inform him of the rea-



111 

,,. ,„ 1 ~ ~· • 'I. 'I ' 1. . •. . • sons ror rne aerennon, examme mm ana gtve mm an opporrumcy to raise 
objections. The judge shall, without delay, either issue a warrant of ar­
rest setting f orth the reasons therefor or order his release from deten­
tion. 

( 4) A relative or a person enjoying the confidence of the person detain­
ed shall be notified without delay of any judicial decision imposing or 
ordering the continuation of his deprivation of liberty. 

X. FINA~NCF. 

(Art. 104a - 115) 

Xa.49 STATE OF DEFENCE 

(Art. 115a - 1151) 

XI. TRANSITIONAL AND CONCLUDING PROVISIONS 

(Art. 116 - 146) 

49 
Entire section Xa inserted by federal statute of 24 June 1968 (Federal Law Ga­

zette 1 p. 711 ). 
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LAW ON ADMINISTRATIVE PROCEEDINGS OF 25 MAY 1976 

(as amended until 1990) 1 

PART 1: SCOPE, LOCAL COMPETENCE, OFFICIAL ASSIS­
TANCE 

1. Scope. - (1) This Law shall apply to the administrative activities 
under public law of the official bodies: 

1. Of the Federal Government and public law eutities, institu­
tions and foundations operated directly by the Federal Gov­
ernment, 

2. Of the Länder and local authorities and other public law enti­
ties subject to the supervision of the Länder where these exe­
cute Federal legislation on behalf of the Federal authorities, 

where no Federal Law or regulation contains similar or conflicting provi­
s10ns. 

(2) This Law shall also apply to the administrative activities unter 
public law of the authorities refered to in paragraph 1, No. 2 when the 
Länder of their own authority execute Federal legislation within the 
exclusive or concurrent powers of the Federal Government, where no 
Federal Law or regulation contains similar or conflicting provivions. This 
shall apply to the execution of Federal legislation enacted after this Law 
comes into force only to the extent that the Federal legislation, with the 
agreement of the Bundesrat, declares this Law to be applicable. 

(3) This Law shall not apply to the execution of Federal law by the 
Länder where the administrative activity of the authorities under public 
law is regulated by a procedural law of the Länder. 

1 The translation of Parts I to VI is based with the kind permission of Butter­

worths Publishing House on William Dale, Legislative Drafting: A New 

Approach, 1977, pp. 234-266. Section 44 par. 5 have been corrected and sections 

12, 16 and 20 updated by Patricia Fay Magiera who also translated Parts VII and 

VIII. 
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(4) For the purposes of this Law 11authoritiest! shall comprise any 
body which performs tasks of public administration. 

2. Excentions. - (1) This Law shall not annlv to the activities of 
.... ' " - - .... ..L "' 

churches, religious bodies and communities of belief and their associa­

tions and institutions. 

(2) This Law also shall not apply to: 

1. Procedures of the Federal or local tax authorities under the 

Tax Code, 

2. Criminal and other prosecutions and the sanctioning of 
administrative offences, judicial proceedings carried out on 

behalf of foreign legal authorities in criminal and civil matters 
and, notwithstanding section 80, paragraph 4, to measures re­

lating to the legal status of the judidary, 

3. Proceedings at the German Patent Office and before its ap­
pointed arbitrators, 

4. Mauers referred to in section 51 of the Social Courts Law and 

the laws on the promotion of training, the severely handicap­
ped, housing supplements, as also social assistance, youth ser­
vices and the welfare of war victims, 

5. the law on the Fqualisation of Rurdens, 

6. The law on restitution. 

(3) As regards the activities: 

1. of the court administrations and the administrative bodies of 
the judiciary, including the public law entities under their su­

pervision, this Law shall apply only in so far as the activity is 
subject to control in administrative court proceedings; 

2. of the authorities in assessing performance, suitability and the 

like of individuals, only sections 4 to 13, 20 to 27, 29 to 38, 40 
to 52; 78; 80 and 96 shall apply; 

3. of representatives of the Federal Government abroad, this 
Law shall not apply; 
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4. of the authorities of the German postal services (Deutsche 

Bundespost) in what concerns the use of the equipment of the 
postal and telecommunications services, this Law shall not ap­

ply. 

3. Local competence. - (1) The following shall be the provisions as 

regards local competence: 

1. In matters relating to immovable assets or to a right or legal 
relationship linked to a certain place: the authority in whose 

districts the assets or the place is situated, 

2. In matters relating to the running of a firm or one of its p1aces 

of business, to the practice of a profession or to the carrying 
out of other permanent acivity: the authority in whose district 
.-. r- „ r-. • • • . „ .t r • rne nrm or p1ace or ousmess is or 1s to oe run, tne proress1on 
practised or the permanent activity carried out, 

3. In other matters relating to: 
( a) an individual: the authority in whose district the indivi­

dual is or last was normally resident, 
(b) a body corporate or association: the authority in whose 

district the body corporate or association is or last was 
legally domiciled, 

4. In matters for which competence cannot be derived from Nos. 
1 to 3: the authority in whose district the event giving rise to 

the official action occurs. 

(2) In the event of several authorities being competent under para­

graph 1, the decision shall be taken by the authority first concerned with 
the matter unless the supervisory authority with overall competence in 
such matters determines that the decision shall be taken by another lo­
cally competent authority. In cases in which one and the same matter in­

volves more than one place of business of a firm, the supervisory autho­

rit'J can appoint ont of the authorities competent under parag,1 aph 1, No. 
2 as the authority with overall competence where this is called for the 

interests of a uniform decision for all concerned. The said supervisory 
authority shall also decide as to local competence when a number of 
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authorities consider themselves either to possess or not to possess the 
relevant com petence or when for other reasons there is some doubt in 
the matter of competence. Where an overall supervisory authority does 
not exist, the supervisory authorities competent in the matter shall take a 
decision jointly. 

(3) If in the course of the administrative process some change in the 
circumstances determining competence occurs, the authority hitherto 
competent may continue the administrative process when this makes for 
simplicity and efficiency of execution while protecting the interests of 
those concerned and where the agreement of the authority now compe­
tent is obtained. 

( 4) Where delay involves a risk, and matters cannot be postponed, 
any authority shall be locally competent when the event giving rise to the 
official action occurs in its district. The authority locally competent un­
der paragraph 1, Nos. 1to3 shall be informed immediately. 

4. Authorities' duty to assist one another. - (1) Each authority 
shall, when requested to do so, render assistance to other authorities 
( official assistance ). 

(2) lt shall not be deemed official assistance when: 

1. Authorities assist each other in the course of a relationship in 
which one issues directives to another, 

2. Assistance involves actions which are the task of the authority 
a pproached. 

5. Circumstances permitting and limits to official assistance. 

(1) An authority may request official assistance particularly when: 

1. For legal reasons it cannot itself perform the official action, 

2. For material reasons, such as the lack of personnel or equip­
ment needed to perform the official action, it cannot itself do 
so, 

3. To carry out its tasks it requires knowledge of facts unknown 
to and unobtainable by it, 
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4. To carry out its tasks it requires documents or other evidence 
not in the possession of the authority approached, 

5. Could onlv carrv out the task at substantiallv srreater exoense .,; ,,, „ "-" .&. 

than the authority approached. 

(2) The authority approached may not provide assistance when: 

1. lt is unable to do so f or legal reasons, 

2. Such assistance would be seriously detrimental to the Federal 
Republic or to a Land thereof. 

The authority approached shall not be obliged to submit documents 
or files nor to impart information when proceedings must be kept secret 
either by their nature or by law. 

(3) The authority approached need not provide assistance when: 

1. Another authority can provide the same assistance with much 
greater ease or at much lower cost, 

2. lt could only provide such assistance at disproportionately 
great expense, 

3. Having regard to the tasks carried out by the authority 
requesting assistance, it could only provide such assistance by 
seriousiy jeopardising its own work. 

( 4) The authority approached may not refuse assistance on the 
grounds that it considers the request inappropriate for reasons other 
than those given in paragraph 3, or considers the purpose to be achieved 
by the official assistance inappropriate. 

( 5) In the event of the authority approached not considering itself 
obliged to provide assistance, it shall so inf orm the authority making the 
request. In the event of the latter insisting that official assistance should 
be provided, the decision as to whether or not an obligation to furnish 
such assistance exists shall be taken by the supervisory authority with 
overall competence in the matter or, where no such authority exists, the 
supervisory authority competent in matters with which the authority of 
whom the request is made is concerned. 
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6. Choke of autbority. - In the event of a number of authorities 
being possible providers of official assistance, an approach f or assistance 
shall where possible be made to an authority of the lowest administrative 
level of the administrative branch to which the authority requesting assis­
tance belongs. 

7. Execution of oflicial assistance. - (1) The admissibility of the 
measure to be put into eff ect by official assistance shall be determined 
by the law applying to the authority requesting assistance and the execu­
tion of official assistance by that applying to the authority of which the 
request is made. 

(2) The authority requesting assistance shall be responsible vis-a-vis 
the authority from which assistance is requested for the legality of the 
measure to be taken. The authority of which assistance is requested shall 
be responsible for the execution of the official assistance. 

8. Cost of official assistance. - (1) The authority requesting assis­
tance shall not be liable to pay the authority from which official assis­
tance is requested any administrative fee therefor. lt shall, however, re­
fund to the latter any expenses in excess of fifty German Marks in each 
individual case, if so required. In the event of authorities of one and the 
same legal entity providing each other with assistance, no expenses shall 
be refundable. 

PART II: GENERAL REGULATIONS GOVERNING ADMINIS­
TRATIVE PROCEDURE 

Division 1: Principles of administrative procedure 

9. Concept of administrative procedure. - For the purposes of this 
Law, administrative procedure shall be the activity of authorities having 
an ell..1ernal effect and directed to the exaiuination of basic requirelllents, 
the preparation and the issuing of an administrative act or to the conclu­
sion of an administrative agreement under public law; it shall include the 



119 

issuing of the administrative act or the conciusion of the agreement un­

der public law. 

10. Administrative procedure not tied to form. - The administra-

tive procedure shall not be tied to specific forms when no legal provi­
sions exist which specifically govern procedural form. lt shall be simple 

and appropriate. 

11. Capacity to participate. - The following shall be capable of 
participating in such procedure: 

1. Individuals and bodies corporate, 

2. Associations, in so far as they can have rights, 

3. Authorities. 

12. Capadty to act. - (1) The followi.ng shall be capable of acting in 

administrative procedures: 

1. Individuals having the legal capacity to contract under civil 
law, 

2. Individuals whose legal capacity to contract is limited under 
civil law, where they are recognised as having the capacity to 

contract for the object of the procedure under civil law or as 
having capacity to act under public law, 

3. Bodies corporate and associations ( section 11, No. 2) in the 
person of their legal representatives or of specially appointed 
individua1s, 

4. Authorities through their heads, representatives or persons 
appointed by them. 

(2) If there is a reservation of consent under section 1903 of the Civil 

Code regarding the object of the procedure, a person of full age and hav­

ing lega1 competence who is p1aced under the care of a custodian shall 

be deemed capable of acting in administrative procedures only in so far 

as he can act, under the provisions of civil law, without the consent of the 
custodian or, he is recognized as being capable of acting under the provi­
sions of oublic 1aw. „ 
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(3) Sections 53 and 55 of the Code of Civii Procedure shall appiy 

mutatis mutandis. 

13. Participants. - (1) Participants shall be: 

1. Those making and opposing an application, 

2. Those vis-a-vis whom the authority wishes to direct or has di­

rected the administrative act, 

3. Those with whom the authority wishes to conclude or has 

conduded an agreement under public law, 

4. Those who have been involved in the procedure by the autho­

rity under paragraph 2. 

(2) The authority may ex officio or upon request involve as partici­
pants those whose legal interests may be affected by the result of pro­

ceedings. Where such result has a legal eff ect for a third party, the latter 
may upon request be involved in the proceedings as a participant. Where 
he is known to the authority, he shall be informed by it that proceedings 
have commenced. 

(3) A person who is tobe heard, but is not a party covered by para-
grap graph 1, does not thereby become a participant. 

14. Authorised representatives and advisers. - (1) A participant 
may cause himself to be represented by a person authorised for that 
purpose. The authorisation shall empower the person to whom it is given 
to take all such actions as relate to the administrative proceedings except 
where its contents state otherwise. The authorised person shall provide 
written evidence of his authorisation upon request. Any revocation of 

authority shall only become effective vis-a-vis the authority when receiv­
ed by it. 

(2) authorisation shall not be terminated either by the death of the 
person granting such authorisation, or by any change in his capacity to 

act or in his legal representative; when however, appearing in the admin­
istrative proceedings on behalf of the legal successor, the authorised per­

son shall upon request furnish written evidence of his authorisation. 

(3) \\lhere a person is appointed to act as representative in proceed­

ings, he shall be the person with whom the authority deals. The authority 
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may approach the actual participant where he is obliged to co-operate. If 
the authority does approach the participant, the authorised representa­
tive is to be informed. Provisions governing service on the representative 

shall remain unaffected. 

( 4) A participant may appear in negotiations and discussions with an 

adviser. Any points made by the adviser shall be deemed to have been 
put by the participant except where the Iatter immediately contradicts 
them. 

( 5) Authorised representatives and advisers shall be rejected where 
they act in legal matters concerning other parties on a business basis 

without due authorisation. 

( 6) Authorised representatives and advisers may be refused permis-
sion to rnake \\Titten submissions when they are unsuitable for this pur= 
pose; they may be refused permission to make verbal submissions when 
they are incapable of doing so adequately. Persons empowered to act in 
legal matters on behalf of others on a business basis may not be refused 
such permission. 

(7) Refusal of permission under paragraphs 5 and 6 shall also be 
marle known to the participant whose authorised representative or advis­
er is refused permission. Acts relating to the proceedings undertaken by 
the authorised representative or adviser after such refusal of permission 
shall be invalid. 

15. Appointment of an authorised recipient. - A participant with­
out domicile or normal place of residence, registered office or manage­
ment coming within the scope of this law shall, upon request and within 
a reasonable period, inf orm the authority of a person to be his authoris­
ed recipient for the purpose of this law. In the event of his failing to do 
so, any correspondence addressed to him shall be deemed to have been 
received by him on the seventh day following that of posting, except 
where it is ascertained that the document has not reached the addressee 

or has done so at a iater date. The participant shall be informed of the 
legal consequences of his omission. 

16. Official appointment of a representative~ - (1) Where no repre­
sentative is appointed, the court dealing with matters of guardianship 
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shall appoint a suitable representative when requested to do so by the 
authority for: 

1„ "'A~ participant \Vhose identity is unYJIO\\ln, 

2. An absent participant whose residence is unknown or who is 
prevented from looking after bis concerns, 

3. A participant without residence within the scope of this law 
who does not comply with the authority's request to nominate 
a representative within the period set, 

4. A participant whose mental illness or physical, mental or 
emotional disability does not permit him to personally take 
part in the administrative proceedings, 

5. Matters which are the subject of proceedings and where there 
is no owner, claimant, or person responsible to defend the 
rights and obligations in question. 

(2) In cases covered by paragraph 1, No. 4, the court responsible for 
appointing a representative shall be the court responsible f or matters of 
custodianship in whose area the participant has his normal place of 
residence; otherwise, the court responsible shall be the court of custo­
dianship in whose district the authority making the request is situated. 

(3) The representative shall be entitled to claim a reasonable remu­
neration and refund of his expenses from the legal entity of the authority 
requesting his appointment. The authority may require the person thus 
represented to refund its expenses. lt shall determine the amount of re­
muneration and ascertain the amount of expenditure and costs. 

(4) Otherwise, in cases listed in paragraph 1, No. 4, the appointment 
and office of the representative shall be governed by the provisions of 
the law on custodianship (Betreuung); in other cases, the provisions of 
the law on trusteeship shall apply as appropriate. 

17. Representatives in the case of identical submissions. - (1) In 
the case of applications and petitions submitted in connection with ad­
ministrative proceedings and signed by a list of more than fifty persons, 
or presented in the form of duplicated, identica! texts (identical submis-
sions ), the person deemed to be representing the other signatories shall 



123 

be that signatory who is identified by his name, profession and address 
as being their representative unless he is named by them as authorised 
representative (Bevollmächtif![er). Onlv an individual may be a repre-
se~tative (Vertre~er).2 ~ , • • -

(2) The authority may disregard identical submissions which do not 
contain the inf ormation referred to in paragraph 1, first sentence clearly 
visible on each page containing a signature or which do not comply with 
the requirements of paragraph 1, second sentence. If the authority wish­
es to proceed in this manner, it must make the fact known by giving no­
tice in the normal manner for that locality. The authority may, moreover, 
disregard identical submissions when the signatories have failed to give 
their name or address or have done so in an iµegible manner. 

(3) The oower of reoresentation shall laose as soon as the reoresen-" / ... ... ... ... 
tative or the person represented informs the authority in writing that this 
is the case. The representative may only make such a statement in 
respect of all the persons represented. If the person represented makes 
such a statement, he shall at the same time inform the authority whether 
he wishes to maintain his submission and whether he has appointed an 
authorised representative. 

( 4) Once the representative is no langer able to act, the authority 
may require the persons no langer represented to appoint a JOmt repre­
sentative within a reasonable period. When the number of persons who 
are the subject of such a requirement exceeds 300, the authority may 
make the fact known by giving notice in the normal manner for that lo­
cality. If the requirement is not complied with within the period set, the 
authority may ex officio appoint a joint representative. 

18. Representatives for participants with the same interests. 

(1) If more than fifty people are involved as participants in 
administrative proceedings with the same interests and are 
unrepresented, the authorities may require them within a reasonable 
period to appoint a JOlllt representative where otherwise the reguiar 

2 A distinction is made between Bevollmächtigter (authorised representative) and 

Vertreter (representative). 
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execution of administrative proceedings would be impaired. If the 
persons of whom such a requirement is made do not comply within the 
period set, the authority may ex officio appoint a joint representative. 
Only an individual may be a representative. 

(2) The power of representation shall lapse as soon as the represen­
tative or person represented informs the authority in writing that this is 
the case. The representative may only make such a statement in respect 
of all the persons represented. If the person represented makes such a 
statement, he shall at the same time inform the authority of whether he 
wishes to maintain his submission and whether he has appointed an au­

thorised representative. 

19. Provisions relating to representatives in the case of identical 

submissions and those f or participants with the same interests. 

(1) The representative shall protect carefully the interests of the persons 
he represents. He may undertake all action relating to the administrative 
proceedings and shall not be tied to instructions. 

(2) The provisions of section 14, paragraphs 5 to 7 shall apply mutatis 
mutandis. 

(3) The representative appointed by the authority shall be entitled to 
claim from its legal entity a reasonable remuneration and refund of his 
expenses. The authority may require the persons represented to refund 
its expenditure in equal shares. lt shall determine the amount of remu­

neration and ascertain the amount of expenditure and costs. 

20. Persons excluded. - (1) The following persons may not act on 
behalf of an authority: 

1. A person who is himself a participant, 

2. A person related to a participant, 

3. A person representing a participant under the law or by virtue 
of a general authorisation or in the specific administrative 
proceedings, 

4. A relative of a person who is representing a participant in the 
proceedings, 
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5. A person employed by a participant and receiving remunera­
tion from him, or one active on his board of management, su­
pervisory board or similar body; this shall not apply to a per­
son whose employing body is a participant, 

6. A person who outside his official capacity has furnished an 
opinion or otherwise been active in the matter. 

On an equal footing with the participant shall be anyone who may 
benefit or suffer directly as a result of the action or the decision. This 
shall not apply when the benefit or disadvantage is based only on the fact 
that someone belongs to a professional body or section of the population 
whose joint interests are affected by the matter. 

(2) Paragraph 1 shall not apply to elections to an honorary position 
or to the removal of a person from such a position. 

(3) Any person excluded under paragraph 1 may, when there is a risk 
involved in delay, take measures which cannot be postponed. 

(4) In the event of a member of a committee (section 88) considering 
himself to be excluded or where there is doubt as to whether the provi­
sions of paragraph 1 apply, the chairman of the committee must be in­
formed. The commission shall decide on the matter of exclusion, the 
person concerned not participating in the decision. The excluded mem­
ber may not attend further discussions or be present when decisions are 
taken. 

(5) Relations for the purposes of paragraph 1, Nos. 2 and 4 shall be: 

1. A fiance(e), 

2. A spouse, 

3. Relations and relations by marriage in the direct line, 

4. Brothers and sisters, 

5. Children of brothers and sisters, 

6. Spouses of brothers and sisters and brothers and sisters of 
spouses, 

7. Brothers and sisters of parents, 
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8. Persons connected by a long-term foster relationship involving 
a common dwelling in the manner of parents and children 
(foster parents and foster children). 

The persons listed in Sentence 1 shall be deemed to be relations even 
where 

1. The marriage producing the relationship in Nos. 2, 3, and 6 no 
langer exists; 

2. The relationship or relationship by marriage in Nos. 3 to 7 
ceases to exist through adoption; 

3. In case No. 8, a common dwelling is no langer involved, so 
long as the persons remain connected as parent and child. 

21. Possibility of bias. - (1) Where grounds exist to justify fears of 
bias in the exercise of official duty or if a partidpant maintains that such 
grounds exist, anyone who is to be involved in administrative procee­
dings on behalf of an authority shall inform the head of the authority or 
the person appointed by him and shall at his request refrain from such 
involvement. In the event of the f ear of bias relating to the head of the 
authority, the supervisory authority shall request him to refrain from in­
volvement where he has not already done so of his own account. 

(2) Section 20, paragraph 4 shall apply as appropriate to a member of 
a committee (section 88). 

22. Commencement of proceedings. - The authority shall decide 
after due consideration whether and when it is to instigate administrative 
proceedings. This shall not apply when the authority must, in Iaw: 

1. act ex officio or upon application, 

2. may only act upon application and no such application is sub­
mitted. 

23. Official language. - (1) The official language shall be German. 

(2) In the event of applications being made to an authority in a for­
eign language, or submissions, evidence, documents and the like being 
filed in a f oreign language, the authority shall immediately require that a 
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translation be provided. Where necessary the authority may require that 
the translation provided be made by a certified or publicly authorised 
translater or interpreter.3 If the required translation is not furnished 
without delay, the authority may, at the expense of the participant, itself 
arrange for a translation to be made. Where the authority employs in­
terpreters or translators, they shall be remunerated in accordance with 
the appropriate provisions of the law on the remuneration of witnesses 
and experts. 

(3) If a notice, application or statement of intent fixes a period within 
which the authority is to act in a certain manner and such notifications 
are received in a foreign language, the period shall commence only at 
the moment that a translation is available to the authority. 

( 4) If a notice. aoolication or statement of intent received in a forehm 
"' , " .&. .&. ......... 

Janguage fixes a period f or a participant vis-a-vis the authority, enforces 
a claim under public law or requires the fulfilment of an action, the said 
notice, application or statement of intent shall be considered as being re­
ceived by the authority on the actual date of receipt where at the autho­
rity's request a translation is provided within the period fixed by the au­
thority. Otherwise the moment of receipt of the translation shall be 
deemed definitive, unless international agreements provide other-
wise.This fact should be made t~o\vn \Vhen a period is fixed. 

24. Principle underlying examination. - (1) The authority shall de­
termine the facts of the case ex officio. lt shall determine the type and 
scope of investigation and shall not be bound by the submissions and 
motions to receive evidence of the participants. 

(2) The authority shall take accounts of all circumstances of impor­
tance in an individual case, including those favourable to the partici­
pants. 

(3) The authority shall not refuse to accept statements or applica­
tions falling within its sphere of competence on the ground that it consi-

t . „ . . . „. . ' • „ • „„ 'III! • . • ,,.,. ... 

oers rne sraremenr or appucauon maam1ss1b1e or unJnst111ea. 

3 Loosely translated because the same system does not apply in England1 and there 

is no equivalent of beeidigter Übersetzter. 
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25. Advice and information. - The authority shall cause statements 

or applications to be made or corrected when it is clear that these have 

only been omitted or are erroneous due to lack of knowledge. lt shall, 

where necessary, give information regarding the rights and duties devolv­

ing upon the participant in the administrative proceedings. 

26. Evidence. - (1) The authority shall utilise such evidence as after 

due consideration it deems necessary in order to ascertain the facts of 

the case. In particular it may: 

1. Gather information of all kinds, 

2. Hear the evidence of participants, witnesses and experts or 

gather written statements from participants, experts and wit­

nesses, 

3. Obtain documents and deeds, 

4. Visit and inspect the locality involved. 

(2) The participants shall assist in ascertaining the facts of the case. 

In particular they shall state such facts and evidence as are known to 

them. A more extensive duty to assist in ascertaining the facts, and in 
particular the duty to appear personally or make a statement, shall exist 

only where the law specifically requires this. 

(3) A duty shall exist for witnesses or experts to make a statement or 

furnish opinions, when the law specifically requires this. When the au­

thority has called upon witnesses and experts, they shall be remunerated 

upon application in accordance with the appropriate provisions of the 

law governing the remuneration of witnesses and experts. 

27. Affirmation in place of oath. - (1) In ascertaining the facts of a 

case, the authority may require and accept an affirmation in place of 

oath 4 only when the acceptance of such an affirmation concerning the 

matter involved and in the proceedings concerned is provided for by law 

or regulation, and the authority has been legally declared competent. An 

affirmation in place of oath shall only be required where other means of 

4 Witnesses in civil proceedings do not now give their evidence on oath as a rule, 

but make instead a so1emn affinnation. 
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establishing the truth are not available, have been without result or re­
quire disproportionate expense. An affirmation in place of oath may not 
be required of persons who are unfit to take an oath under section 393 of 
the Code of Civil Procedure. 

(2) If an affumation in place of oath is recorded in writing by an au­
thority, the only persons authorised to make such a recording shall be 
the head of the authority, his general deputy and members of the civil 
service qualified for judicial office or who fulfil the requirements of sec­
tion 110, first sentence of the German law on the judiciary. Other mem­
bers of the civil service may be authorised in writing to act generally in 
this capacity or for individual cases, by the head of the authority or his 
general deputy. 

(3) The affirmation shall consist of the affirming person's confirming 
the correctness of his statement on the matter concerned and declaring 
"I affirm in place of an oath that to the best of my knowledge 1 have told 
the pure truth and have concealed nothing". Authorised representatives 
and advisers may take part in the recording of an affirmation in place of 
oath. 

(4) Before an affirmation in place of oath is accepted, the person af­

firming shall be inf ormed of the meaning of such an affirmation and the 
!egal consequences under crimina! law of making an incorrect or incom~ 
plete statement. The fact that this has been done must be included in the 
written record. 

(5) The written record shall in addition contain the names of those 
present and the place and date of the record. The written record shall be 
read to the person making the affirmation for his approval or upon re­
quest for hirn to look through. The fact that this has been done should 
be noted and signed by the person affirming. The written record shall 
then be signed by the person receiving the affirmation in place of oath 
and by the person actually making the written record. 

28. Hearing of participants. - (1) Before an administrative act af-
fecting the rights of a participant may be executed, the latter must be 
given the opportunity of commenting on the facts relevant to the deci-. 
SlOil. 
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(2) This hearing may be omitted when not required by the circum­

stances of an individual case and in particular when: 

1. A~l'l immediate decision appears necessary because of the risk 
involved in delay or in the public interest, 

2. The hearing would jeopardise the observance of a period vital 

to the decision, 

3. lt is intended not to diverge, to his disadvantage, from the ac­

tual statements made by a participant in an application or 

statement, 

4. The authority wishes to issue a general order or similar 

administrative act in considerable numbers or administrative 

acts using automatic equipment, 

5. Measures of enforcement are tobe taken. 

(3) A hearing shall not be granted when this is grossly against the 

public interest. 

29. lnspection of documents by participants. - (1) The authority 
shall allow participants to inspect the documents connected with the 
proceedings where knowledge of their contents is necessary in order to 

enf orce or def end their legal interests. U ntil administrative proceedings 
have been concluded, the foregoing sentence shall not apply to draft de­

cisions and work directly connected with their preparation. Where parti­

cipants are represented as provided under sections 17 and 18, only the 

representatives shall be entitled to inspect documents. 

(2) The authority shall not be obliged to allow documents to be in­

spected where this would impair the authority's regular fulfilment of its 

tasks, knowledge of the contents of the documents would be to the dis­

advantage of the country as a whole or of one of the Länder or where 

proceedings have to be kept secret under a law or by their very nature, 

i.e., in the rightful interests of participants or of third parties. 

(3) Inspection of documents is carried out in the offices of the autho­

rity keeping the records. In individual cases, documents may also be in­

spected at the offices of another authority or of the dip!omatic or con-
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sular representatives of the Federal Republic of Germany abroad. The 
authority keeping the recods may make further exceptions. 

30. Secrecy. - Participants shall be entitled to require that their se­
crets, especially those relating to their private lives and business, shall 
not be revealed by the authority without permission. 

Division 2: Periods of grace, dates, restoration 

31. Periods and dates. - (1) The calculation of periods and the set­
ting of dates shall be subject to the provisions of sections 187 to 193 of 
the Civil Code as appropriate, except where otherwise provided by para­
graphs 2 to 5. 

(2) A period set by an authority shall begin \vith the day after the day 
on which the period is made known, except where the person concerned 
is informed otherwise. 

(3) If the end of a period falls on a Sunday, or on a public holiday or 
a Saturday, the period shall end with the end of the following working 
day. This shall not apply when the person concerned has been informed 
that the period shall end on a certain day and has been referred to this 
provis1on. 

( 4) If an authority has to fulfil a task only for a certain period, this 
period shall end at the end of the last day thereof, even where this is a 
Sunday, a public holiday or a Saturday. 

( 5) A date fixed by an authority shall be observed even when it falls 
on a Sunday, a public holiday or a Saturday. 

(6) When a period is fixed in terms of hours, Sundays, public holidays 
and Saturdays shall be included. 

(7) Periods fixed by an authority may be extended. Where such peri­
ods have already expired, they may be extended retrospectively, particu­
larly when it would be unreasonable to ~now the leg~l consequences of 
the expiry of the period to take their course. The authority may combine 
the extension of the period with an additional proviso under section 36. 
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32. Restoration of the status quo ante. - (1) Where a person has for 
„ „~ .r- • • -. • • r 11 • T t • 11 1 no tauu ot ms own oeen preventea rrom ooservmg a legal penoa, ne 

shall, upon request, be granted a restoration of the status quo ante. The 
fault of a representative shall be deemed to be that of the person he re­
presents. 

(2) Such an application must be made within two weeks of the remo­
val of the obstacle. The facts justifying the application must be substan­
tiated when the application is made or during the proceedings connected 
with the application. The action which the person has failed to carry out 
must be effected within the application period. If this is done, restoration 
of the status quo ante may be granted even without application. 

(3) After a iapse of one year from the end of the period which was 
not observed, no application may be made for the restoration of the sta­

tus quo ante and the action not carried out cannot be marle good, except 
where it was impossible for this to be done within the period of a year 
f or reasons of f orce majeure. 

( 4) The application f or restoration of the status quo ante shall be de­
cided upon by the authority which has to decide on the matter of the ac­
tion not carried out. 

( 5) Restoration of the status quo ante shall not be permitted when 
this is excluded by legal provision. 

Division 3: OfficiaJ Certification 

33. Certification of copies, photocopies, duplicated copies and negaa 
tives. - (1) Every authority shall be competent to certify as true copies 
of documents it has itself issued. In addition, authorities empowered by 

statutory instrument of the Federal German Government under section 
1, paragraph 1, No. 1 and the authorities empowered under the law of 
the Länder may certify copies as true where the original document was 
issued by an authority or the copy is required for submission to an au-
thority, except where the law provides that the issuing of certified copies 
of documents from official records and archives is the exclusive province 
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of other authorities; the statutory instrument does not require approval 

of the Bundesrat. 

(2) Copies may not be certified as true when circumstances justify the 
assumption that the original contents of the documents, the copy of 

which is to be certified, have been changed, and particularly when the 

document concerned contains gaps, deletions, insertions, amendments, 

illegible words, figures or signs, traces of erasure of words, figures and 

signs or where the continuity of a document composed of several sheets 

has been interrupted. 

(3) A copy is certified as true by means of a certification note placed 

below the copy. This note must contain: 

1. An exact description of the document, a copy of which is being 
,,. •r 1 ceruneo, 

2. A statement that the certified copy is identical with the origi­

nal document submitted, 

3. A Statement to the effect that the certified copy is only issued 
for submission to the authority specified, when the original 
document was not issued by an authority, 

4. The place and date of certification, the signature of the official 
responsible for certification and the official stamp. 

( 4) Paragraphs 1 to 3 shall apply mutatis 111utandis to the certification 
of: 

1. Photocopies and similar technically duplicated documents, 

2. Negatives photographically prepared from documents kept by 
an authority. 

Duplicated documents and negatives shall, when certified, be equal 

to certified photocopies. 

34. Certification of signatures. - (1) The authorities empowered by 

statutory instrument by the German Federal Government under section 

1, paragraph 1, No. 1 and the authorities empowered under the law of 

the Länder may certi..f.f signatures as true when the signed document is 
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required for submission to an authority or other official body to which 
the signed document must be submitted by law. This shall not apply to: 

1 • • ,_ „ 
i. Signatures w1.tnout accowpanymg text, 

2. Signatures which require public certification under section 129 

of the Civil Code. 

(2) A signature may only be certified when it has been made or ack­

nowledged in the presence of the certifying official. 

(3) The certification note shall be placed immediately adjacent to the 

signature tobe certified and must contain: 

1. A statement that the signature is genuine, 

2. An exact identification of the person whose signature is certi­
fied, as also a statement as to whether the officiai responsibie 

for certification made sure of the identity of the person and 
whether the signature was made or acknowledged in his pre­
sence, 

3. A statement that the certification is only for submission to the 
authority or other body mentioned, 

4. The place and date of certification, the signature of the official 

responsible for certification and the official stamp. 

( 4) Paragraphs 1 to 3 apply mutatis mutandis to the certification of 
the marks of those that are illiterate. 

( 5) Statutory provisions under paragraphs 1 and 4 do not require the 
approval of the Bundesrat. 

PART III: ADMINISTRATIVE ACT 

Division 1: Reaiisation oi an Administraäve Act 

35. Concept of administrative act. - An administrative act shall be 
any order, decision or other sovereign measure taken by an authority to 
regulate an individual case in the sphere of public law and which is in· 
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tended to have a direct, externai iegai effect. A generai order shall be an 
administrative act directed at a group of people defined or definable on 
the basis of general characteristics or relating to the public law aspect of 
a matter or its use by the public at large. 

36. Additional stipulations to an administrative act. - (1) An ad­
ministrative act which a person is entitled to claim may only be accom­
panied by an additional stipulation when this is permitted by law or when 
it is designed to ensure that the legal requirements for the administrative 
act are fulfilled. 

(2) Notwithstanding the provisions of paragraph 1, an administrative 
act may after due consideration be issued with: 

1. A stipulation to the effect that a privilege or burden shall be-
gin or end on a certain date or shall last for a certain period, 

2. A stipulation to the effect that the commencement or ending 
of a privilege or burden shall depend upon a future occurrence 
whjch is uncertain ( condition), 

3. A reservation as regards annulment, 

or be combined5 with 

4. A stipulation under which the beneficiary is required to per­
form, suffer or cease a certain action (imposition), 

5. A reservation to the effect that an imposition may subse­
quently be introduced, amended or added to. 

(3) An additional stipulation may not counteract the purpose of the 
administrative act. 

37. Definiteness and form of an administrative act. - (1) An 
administrative act must be sufficiently definite in content. 

(2) An administrative act may be issued in written, verbal or other 
form. A verbal administrative act must be confirmed in writing when 

5 The distinction here is between a stipulation (1, 2 and 3) which is additional to 

the administrative act, and may bew attacked separately, and a stipulation (4 and 

5) which is part of the administrative act, and may not. 
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there is justified interest that this should be done and the person affected 
requests this immediately. 

(3) A wTitten administrative act must reveal the issuing authoiity and 
bear the signature or name of the head of the authority, his representa­
tive or person appointed by him. 

( 4) In the case of a written administrative act issued by means of au­
tomatic equipment, the signature and name required in paragraph 3 
above may be omitted. Keys may be used to indicate content where the 
person for whom the ad_ministrative act is intended or who is affected 
thereby is able to see its contents clearly from the explanations given. 

38. Assurance. - (1) The agreement by a competent authority to is­
sue a certain administrative act at a later date or not to do so 
( assurance) m ust be in writing to be valid. If before the administrative 
act in respect of which such assurance was given, participants have to be 
heard or the coUaboration of another authority or of a committee is re­
quired by law, the assurance may only be given after the participants 
have been heard or after collaboration with the said other authority or 
the committee. 

(2) Notwithstanding the provisions of paragraph 1, first sentence, 
section 44 shall apply as appropriate to the invalidity of the assurance, 
section 45, paragraph 1, Nos. 3 to 5 and paragraph 2 to the remedying of 
deficiencies in the hearing of participants and the collaboration of other 
authorities or committees, section 48 to withdrawal and, notwithstanding 
paragraph 3, section 49 to annulment. 

(3) In the event of the basic facts or legal situation of the case chang­
ing after an assurance has been given to such an extent that, bad the au­
thority known of the subsequent change it would not have given the as­
surance or could not have clone so for legal reasons, the authority is no 
langer bound by its assurance. 

39. Grounds for an administrative act. - (1) An administrative act 
which is given or confirmed in writing must be accompanied by a written 
statement of grounds. This statement of grounds must contain the chief 
material and legal grounds which have caused the authority to take its 
decision. The grounds given in connection with discretionary decisions 
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should also contain the point of view which led the authority to exerdse 

its powers of discretion. 

(2) No statement of grounds is required: 

1. When the authority is granting an application or is acting sub­

sequent to a statement and the administrative act does not in­
fringe upon the rights of another, 

2. When the person for whom the administrative act is intended 
or who is affected thereby is already acquainted with the opi­
nion of the authority as to the material and legal positions and 
able to grasp it without written argumentation, 

3. When the authority issues identical administrative acts in con­
siderable numbers or with the help of automatic equipment 

and individuai cases do not merit a statement of grounds, 

4. When this derives from legal provision, 

5. When a general order is publicly promulgated. 

40. Discretion. - where an authority is empowered to act at its dis­
cretion, it shall do so in Iine with the purpose of such empowerment and 
shall respect the legal limits to such discretionary powers. 

41. Notification of an administrative act. - (1) An administrative 
act shall be made known to the person for whom it is intended or who is 

affected thereby. Where an authorised representative is appointed, the 
notification may be made known to him. 

(2) An administrative act in writing which is sent by post in connec­
tion with this law shall be deemed to have been notified on the third day 
after posting, except where it is not received or is received at a 1ater 
date; in the case of doubt the authority must prove receipt of the 

administrative act and the time of receipt. 

(3) An administrative act may be publicly promulgated when this is 

permitted by law. A general order may also be publicly promulgated 
when notification of those concerned is impracticable. 

( 4) The public promulgation of an administrative act in writing shall 
be eff ected by making known the operative part in the manner normal in 
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the district. The notification shall state where the administrative act and 

its statement of grounds may be inspected. The administrative act shall 

be deemed to have been promulgated two weeks after the date of notifi­
cation by means normal in the district. A general order may fix a differ­

ent day for this purpose but in no case may this be earlier than the day 
f ollowing notification. 

(5) Provisions governing the promulgation of an administrative act by 

service shall remain unaffected. 

42. Obvious errors in an administrative act. - The authority may at 
any time correct orthographical and arithmetical errors and similar ob­

vious errors in an administrative act. When the person concerned is jus­
tifiably interested, he must be contacted. The authority shall be entitled 

to request presentation of the document for correction. 

Division 2: Existence of an administrative act 

43. Validity of an administrative act. - (1) An administrative act 
shall become effective vis-a-vis the person for whom it is intended or 
who is affected thereby at the moment he is notified thereof. The admin­

istrative act shall apply in accordance with its tenor as notified. 

(2) An administrative act shaU remain eff ective for as long as it is not 

withdrawn, annulled, otherwise cancelled or expires for reasons of time 
or f or any other reason. 

(3) An administrative act that is invalid shall be ineffective. 

44. Invalidity of an administrative act. - (1) An administrative act 

shall be invalid where it is very gravely erroneous and this is obvious 
when all relevant circumstances are duly considered. 

(2) Regardless of the conditions laid down in paragraph 1 an 
administrative act shall be invalid if: 

1. lt is issued in written form but fails to show the issuinl! autho-....... 

rity, 

2. lt can by law be issued only by means of the delivery of a do­
cument, and this method is not f ollowed, 
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3. lt has been issued by an authority acting beyond its powers as 
defined in section 3, paragraph 1, No. 1, and without further 

authorisation, 

4. lt cannot be implemented by anyone for material reasons, 

5. lt requires an action in contravention of the law incurring a 

sanction in the form of a fme or imprisonment, 

6. If offends against morality. 

(3) An administrative act shall not be invalid merely because: 

1. Provisions regarding local competence have not been observ­

ed, except where a case covered by paragraph 2 No. 3 occurs, 

2. A person excluded under section 20, paragraph 1, first sen­
tence, Nos. 2 to 6 is invoived, 

3. A committee required by law to play a part in the issuing of 
the administrative act did not take or was not qualified to take 

the necessary decision; 

4. The collaboration of another authority required by law did not 

take place. 

( 4) If the invalidity only applies to part of the administrative act it 

shall be entirely invalid when the invalid portion is so substantial that the 
authority could not have issued the administrative act without the invalid 
portion. 

(5) The authority may ascertain invalidity at any time ex officio; it 
must be ascertained upon application when the person making such ap­
plication has a justified interest in so doing. 

45. Making good defects in procedure or form. - (1) An infringe­

ment of the regulations governing procedure or form which do not ren­

der the administrative act invalid under section 44 shall be ignored when: 

1. The application necessary for the issuing of the administrative 

act is subsequently made, 

2. The necessary statement of grounds is subsequently provided, 

3. The necessary hearing of a participant is subsequently held, 
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4. The decision of a committee whose collaboration is required 
in the issuing of the administrative act is subsequently taken, 

5. The mecessary collaboration of another authority is subse-
quently obtained. 

(2) Actions referred to in paragraph 1, Nos. 2 to 5 may be made good 
only up to the time of conclusion of preliminary proceedings or, where 
such preliminary proceedings do not take place, by the time a plea is 
entered with the administrative court. 

(3) Where an administrative act lacks the necessary statement of 
grounds or has been issued without the necessary hearing of a partici­
pant bef orehand, so that the administrative act could not have been 
contested in good time, failure to observe the period for legal remedy 
shall be regarded as unintentional. The event resulting in restoration of 
the status quo ante under section 32, paragraph 2 shall be deemed to oc­
cur when the omission of procedural action is made good. 

46. Consequences of defects in procedure and form. - Application 
for annulment of an administrative act which is not invalid under section 
44 cannot be marle solely on the ground that it came into being through 
the infringement of regulations governing procedure, form or local com­
petence; where no other decision cou]d have been made in the matter. 

47. Converting a defective administrative act. - (1) A defective 
administrative act may be converted into a different administrative act 
when it would have the same aim, when it could legally have been issued 
by the issuing authority using the procedures and forms in fact adopted, 
and when the requirements f or its issue have been fulfilled. 

(2) Paragraph 1 shall not apply when the different administrative act 
would contradict the clearly recognisable intention of the issuing autho­
rity or when its legal consequences would have been less favourable for 
the person affected than those of the defective act. Converting is not 
permissible when the withdrawal of the administrative act would pro-
bably not be allowable. 

(3) A decision dictated by a legal requirement cannot be converted 
into a discretionary decision. 
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( 4) Section 28 shall apply mutatis mutandis. 

48. Withdrawal of an administrative act contrary to law. - (1) An 

administrative act contrarv to law mav. even after it has become nonao-
.- J ~ .1. 

pealable, be withdrawn in whole or part either retrospectively or with 
eff ect for the future. An administrative act which gives rise to a right or 
an advantage relevant in legal proceedings or confirms such a right or 
advantage (beneficial administrative act) may only be withdrawn subject 
to the restrictions of paragraphs 2 to 4. 

(2) An administrative act contrary to law which provides for a once­
for-all or continuing payment of money or the making of a divisible ma­

terial contribution, 6 or which is a precondition f or these, may not be 
withdrawn so far as the beneficiary has relied upon the continued exis­
tence of the administrative act and his reliance is, having regard to the 
public interest in a withdrawal, deserving of protection. Reliance is in 
general deserving of protection when the beneficiary has utilised the 
contributions marle or has made financial arrangements which he can no 
langer cancel or can cancel only by suff ering a disadvantage which can­
not reasonably be asked of him. The beneficiary cannot claim reliance 
when: 

1. He obtained the administrative act by false pretences, threat 
or bribery, 

2. He obtained the administrative act by givmg information 
which was substantially incorrect or incomplete, 

3. He was aware of the illegality of the administrative act or was 
unaware thereof due to gross negligence. 

In the cases provided for in No. 3, the administrative act is in general 
withdrawn with retrospective eff ect. Where the administrative act is 
withdrawn, any payments or contributions made must be returned, the 

amount of such refund being governed by the provisions of the Civil 
Code concerning the payment of unjustified enrichment. The person 
liable to return the enrichment cannot claim that the enrichment no lan­
ger exists because of the fulfilment of the conditions laid down in No. 3 

6 E.g. a quantity of articles in bulk. 
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1 'I 1 r • . I" .1' 1 ... aoove wnere ne was aware or circumstances, or unaware or rnem aue eo 
gross negligence, which made the administrative act illegal. The payment 
to be made shall be fixed by the authority at the time it withdraws the 
administrative act. 

(3) If an administrative act contrary to law, not covered by paragraph 
2, is withdrawn, the authority shall upon application make good the dis­
advantage to the person aff ected deriving from bis reliance on the exis­
tence of the act to the extent that his reliance merits protection having 
regard to the public interest. Paragraph 2, third sentence shall apply. 
However, the disadvantage in financial terms may not exceed the 
amount of the interest which the person affected had in the continuance 
of the administrative act. The financial disadvantage to be made good 
shall be determined by the authority. A claim may only be made within a 
year, which period shall commence as soon as the authority has inform­
ed the person aff ected thereof. 

( 4) If the authority learns of facts which justify the withdrawal of an 
administrative act contrary to law, the withdrawal may only be made 
within one year from the date of gaining such knowledge. This shall not 
apply in the case of paragraph 2, third sentence, No. 1. 

( 5) The decision concerning withdrawal shall be taken, once the ad-
ministrative act häs become non-appealable, by the authoiity competent 
under section 3. This shall also apply when the administrative act to be 
withdrawn has been issued by another authority. 

(6) Disputes concerning payments tobe marle under paragraph 2 and 
the financial disadvantage to be made good under paragraph 3 may be 
determined in the administrative courts where there is no question of 
compensation on the ground of action comparable to expropiation 
( enteignungsgleichen Eingriffs). 7 

49. Annulment of a legal administrative act. - (1) A legal non-be­
neficial administrative act may, even after it has become non-appealable, 
be ar1nulled in whole oi in part with effect for the future, except when an 

7 This is because the ordinary courts try actions against the authorites for compen­

sation. 
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administrative act of like content wouid have to be issued or when an­
nulment is not allowable for other reasons. 

(2) A leg~l, beneficial ati1111nistrative act may, even when it has be­
come non-appealable, be annulled in whole or part with effect for the 
future only when: 

1. The annulment is permitted by law or the right of annulment 
is reserved in the administrative act itself, 

2. The administrative act is combined with an imposition which 
the beneficiary has not complied with at all or not within the 
period set, 

3. The authority would be entitled, as a result of a subsequent 
change in circumstances, not to issue the administrative act 

1 •r r •1 ~ t ·~ t „ • 1• .„ 1 1• • • • ana n rauure ro annm n woma Jeoparmse me puonc mceresc, 

4. The authority would be entitled, on the ground of a change in 
the law, not to issue the administrative act in so far as the be­
neficiary has not availed himself of the benefit or has not re­
ceived any contributions on the grounds of the administrative 
act and when failure to annul would be contrary to the public 
interest, or 

5. In order to prevent or eliminate serious harm to the common 
good. 

Section 48 shall apply mutatis mutandis. 

(3) the annulled administrative act shall become null and void with 
the coming into force of the annulment, except where the authority fixes 
a later date. 

( 4) Once the administrative act has become non-appealable, deci­
sions as to annulment shall be taken by the authority competent under 
paragraph 3. This shall also apply when the administrative act to be an­
nulled has been issued by another authority. 

( 5) In the event of a beneficial administrative act being annulled in 
cases covered by paragraph 2, Nos. 3 to 5, the authority shall upon appli­
cation make good the disadvantage to the person affected deriving from 
bis reliance on the continued existence of the act, to the extent that bis 
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reliance merits protection. Section 48, paragraph 3, sentences 3 to 5 shall 
apply as appropriate, Disputes concerning indemnification sha 11 be settl­

ed by the ordinary courts. 

50. Withdrawal and annulment in proceedings for a legal remedy. 

- Section 48, paragraph 1, second sentence, paragraphs 2 to 4 and para­
graph 6 and section 49, paragraphs 2, 3 and 5 shall not apply when a be­
neficial administrative act which has been contested by a third party is 
annulled during preliminary procedure or during proceedings before the 
administrative court and the annulment operates in favour of the third 
party. 

51. Resumption of proceedings. - (1) The authority shall, upon ap-
plication by the person affected, decide concerning the annulment or 
amendment of a non-appealable administrative act when: 

1. The material or legal situation basic to the administrative act 
is subsequently changed to favour the person aff ected, 

2. New evidence is produced which would have meant a more fa­
vourable decision f or the person aff ected, 

3. There are grounds for resumption of proceedings under sec­
tion 580 of the Code of Civil Procedure. 

(2) An application shall only be acceptable when the person affected 
was, without grave fault on his part, unable to enforce the grounds for 
resumption in earlier proceedings, particularly by legal redress. 

(3) The application must be marle within three months, this period to 
begin with the day on which the person affected learnt of the grounds for 
resumption of proceedings. 

( 4) The decision regarding the application shall be marle by the au­
thority com petent under section 3; this shall also apply when the 

administrative act it is desired to annul or amend was issued by another 
authority. 

(5) The provisions of section 48, paragraph 1, first sentence and of 
section 49, paragraph 1 shall remain ünaffected. 

52. Return of documents and other materials. - When an adminis­
trative act has been annulled or withdrawn and appeal is no langer pos-
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thority may require such documents or materials as have been distribut­
ed as a result of the administrative act and which serve to prove the 
rights deriving from the administrative act or its exercise, tobe returned. 
The holder and, where the lauer is not the owner, the owner also of 
these documents or materials are obliged to hand them over. However, 
the holder or owner may require that the documents or materials be 
handed back to him once the authority has marked them as invalid. This 
shall not apply to materials for which such a marking is impossible or 
cannot be made with the necessary degree of visibility or permanence. 

Division 3: Legal effects of the administrative act on limitation 

53. Interruption of limitation period by administrative act. 

(1) An administrative act which is issued in order to enforce the claim of 
a legal entity under public law interrupts the limitation period in respect 
of the claim. This interruption shall continue until the administrative act 
has become non-appealable or the administrative proceedings which led 
to its being issued have been otherwise settled. Sections 212 and 217 of 
the Civil Codeshall be applied as appropriate. 

(2) If an administrative act has become non-appealable within the 
meaning of paragraph 1, section 218 of the Civil Code shall be applied as 
appropriate. 

PART IV: AGREEMENT UNDER PUBLIC LAW 

54. Admissibility of an agreement under public law. - A legal rela­
tionship under public law may be constituted, amended or annulled by 
agreement ( agreement under public law), in so far as this is not contrary 
to legal provision. In particular, the authority may, instead of issuing an 
administrative act, conclude an agreement under public law with the per­
son to whom it would otherwise direct the administrative act. 
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55. Composition agreement. - An agreement under public iaw 
within the meaning of section 54, second sentence, under which an un­
certainty existing even after the reasonable consideration of the facts of 
the case or the legal situation is eliminated by mutual yielding 
( composition), may be concluded if the authority at its discretion consi­
ders the conclusion of such a composition agreement advisable in order 
to eliminate the uncertainty. 

56. Exchange agreement. - (1) An agreement under public law 
within the meaning of section 54, second sentence, under which the party 
to the agreement binds himself to give the authority a counter-consider­
ation, may be concluded when the counter-consideration is agreed in the 
contract as being for a certain purpose and serves the authority in the 
fulfilment of its public tasks. The counter-consideration must be in pro­
portion to the overall circumstances and be materially connected with 
the contractual perf ormance of the authority. 

(2) Where a claim to the performance of the authority exists, the only 
counter-consideration which may be agreed is one which might be the 
subject of an additional proviso under section 36 were an administrative 
act to be issued. 

57. Written form. - An agreement und er public law must be in 
VvTitten form except \\.rhere another form is prescribed by law. 

58. Agreement of third parties and authorities. - (1) An agreement 
under public law which infringes upon the rights of a third party shall 
become valid only when the third party gives his agreement in writing. 

(2) If instead of an administrative act, the issuing of which by law re­
quires the acceptance, agreement or approval of another authority, an 
agreement is concluded, the latter shall not become valid until the other 
authority has collaborated in the form prescribed. 

59. lnvalidity of an agreement under public law. - (1) An agree­
ment under public law shall be invalid when its invalidity derives from 
the appropriate application of provisions of the Civil Code. 
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(2) An agreement within the meaning of section 54, second sentence 
shall also be invalid when: 

1. A„n administrative act with sinlilar content would be 1nvalid, 

2. An administrative act with similar content would be illegal not 
merely f or a deficiency in procedure or form und er section 46, 
and this fact was known to the parties, 

3. The conditions for conclusion of a composition agreement 
were not fulfilled and an administrative act with similar con­
tent would be illegal not merely for a deficiency in procedure 
or form under section 46, 

4. The authority requires a counter-consideration which is unac­
ceptable under section 56. 

(3) If only a part of the agreement is affected by the invalidity, it shall 
be invalid in its entirety, unless it can be assumed that it would also have 
been concluded without the part that is invalid. 

60. Adaption and termination in special cases. - (1) If the circum­
stances which determined the content of the agreement have altered 
since the agreement was concluded so substantially that one party to the 
agreement cannot reasonably be expected to adhere to the original pro­
visions of the agreement, this party may require that the content of the 
agreement be adapted to the changed conditions or, where such adapta­
tion is impossible or not reasonably to be expected of the other party, 
may terminate the agreement. The authority may also terminate the 
agreement in order to avoid or eliminate grave harm to the common 
good. 

(2) Termination must be in written form, except where the law 
prescribes another form. Reasons for termination must be stated. 

61. Submission to immediate execution. - (1) Any party to an 
agreement may submit to immediate execution deriving from an agree­
ment under pubiic iaw within the meaning of section 54, second sen­
tence. The authority must in this case be represented by the head of the 
authority, his general deputy or a member of the civil service qualified 
f or judicial office or fulfilling the requirements of section 110, first sen-
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tence of the Lierman iaw on the judiciary. Submission to immediate exe­
cution shall only be valid when approved by the supervisory authority for 
the authority which is party to the agreement competent in such matters. 

The approval shall not be required when submission is by or to a su­

preme authority of central or local government. 

(2) The Federal law on the enforcement of administrative orders 

shall apply mutatis mutandis to agreements under public law within the 
meaning or paragraph 1, first sentence when the party entering upon the 
agreement is an authority within the meaning of section 1, paragraph 1, 

No. 1. If an individual or body corporate under private law or an asso­

ciation not having legal capacity effects execution for a monetary claim 
section 170, paragraphs 1 to 3 of the Code governing Administrative 
Courts shall apply mutatis mutandis. If execution is designed to obtain 
performance, suffering or non-performance of an action against an au­

thority within the meaning of section 1, paragraph 1, No. 1, section 172 
of the Code governing Administrative Courts shall again apply as appro­
priate. 

62. Supplementary application of provisions. - In so far as sections 
54 to 61 do not provide otherwise, the remaining provisions of this law 

shall apply. The provisions of the Civil Code shall also additionally apply 

as appropriate. 

PART V: SPECIAL TYPES OF PROCEDURE 

Division 1: Formal administrative procedure 

63. Application of provisions concerning formal administrative 
procedure. - (1) Formal administrative procedure under this Law takes 
place when required by law. 

(2) Formai administrative procedure is governed by sections 64 to 71 
and, unless they provide otherwise, the other provisions of this Law. 

(3) Notification under section 17, paragraph 2, second sentence and 
the requirement under section 17, paragraph 4, second sentence shall be 
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puouc1y announcea m rorma1 aam1mstrauve proceeOIDgs . .ruouc nonn-
cation shall be effected when the notification or the requirement is pu­
blished by the authority in its official bulletin and also in local daily 
newspapers which circulate widely in the district in which the decision 

may be expected to have its effects. 

64. Form of applications. - If formal administrative procedure re­

quires an application, this shall be made in writing or be recorded in 
writing by the authorities. 

65. Collaboration of witnesses and experts. - (1) In formal 
administrative proceedings witnesses are obliged to give evidence and 
experts to provide opinions. The provisions of the Code of Civil Proce­
dure regarding the obligation to give evidence as a witness or to furnish 

an opinion as an expert, the rejection of experts and the hearing of state­
ments by members of the civil service as witnesses or experts shall apply 
mutatis mutandis. 

(2) In the event of witnesses or experts refusing to give evidence or 
furnish an opinion in the absence of any of the grounds referred to in 
sections 376, 383 to 385 and 408 of the Code of Civil Procedure, the au­
thority can ask the administrative court competent in the area in which 
the witness or expert has his domicile or normal residence to interrogate 
him. If the domicile or normal residence of the "\\<i.tness or expert is not 
at a place where there is an administrative court or specially constituted 
chamber, the competent municipal court may be requested to make the 
interrogation. In making its request the authority must state the subject 
of the interrogation and the names and addresses of those concerned. 
The court shall inf arm those concerned of the dates an which evidence 
will be taken. 

(3) In the event of the authority's considering it advisable for state­
ments tobe made under oath in view of the importance of the evidence 
of a witness or of the opinion of an expert, or in order to ensure that the 

truth is told; it may request the court competent under p~ragraph 2 to 
administer the oath. 

( 4) The court shall decide as to the legality of a refusal to give evi­
dence or an opinion or to take the oath. 
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only by the head of an authority, his general deputy or a member of the 
civil service qualified f or judicial office or fulfilling the conditions of sec­
tion 110, lst sentence of the German law on judicial matters. 

66. Obligation to hear participants. - (1) In formal administrative 
proceedings those involved (the participants) shall be afforded the op­
portunity of making a statement before a decision is taken. 

(2) Participants shall be afforded an opportunity of attending hear­
ings of witnesses and experts and inspecting the locality concerned and 
of asking pertinent questions. They shall be furnished with a copy of any 
written opinion. 

67. Necessity for an oral hearing. - (1) The authority shall decide 
after an oral hearing to which the participants shall be invited in writing 
on due notice. The invitations should point out that if a participant fails 
to appear, the discussions can proceed and decisions be taken in his ab­
sence. If more than 300 people have to be invited, this may be done by 
public announcement. Public announcement shall be effected by publish­
ing the date of the hearing at least two weeks beforehand in the official 
bulletin of the authority, as also in the local daily newspapers with wide 
circulation in the district in which the decision may be expected to have 
its effect, reference being accordingly made to the second sentence. The 
period referred to in the fourth sentence shall be calculated from the 
date of publication in the official bulletin. 

(2) The authority may reach a decision without an oral hearing when: 

1. An application is fully complied with by agreement between 
all concerned, 

2. No party has within the period set for this purpose entered 
opposition to the intended measure, 

3. The authority has informed the participants that it intends to 
reach a decision without an oral hearing and no participant 
opposes this within the period set f or this purpose, 

4. All participants have agreed to waive the hearing, 
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.J. An nnmemace oec1s10n 1s necessary oecause or cne nsK mvmv-
ed in delay. 

(3) The authority shall pursue proceedings so as to ensure that if pos­
sible the matter can be settled in one hearing. 

68. Conduct of oral hearing. - (1) The oral hearing shall not be pu­
blic. lt may be attended by representatives of the supervisory authority 
and by persons working with the authority for training purposes. The 
person in charge of the hearing may admit other people if no participant 

objects. 

(2) The person in charge of the hearing shall discuss the matter with 

the parties concerned. He shall endeavour to clarify applications which 
are unclear, to see that relevant applications are made, inadequate state­
ments supplemented and that all explanations necessary to ascertain the 
facts of the case are given. 

(3) The person in charge of the hearing shall be responsible for good 
order. He may have persons who do not observe bis orders removed. 
The hearing may be continued without such persons. 

( 4) A written record shall be made of the oral hearing and must 

contain the following inf ormation: 

1. Place and date of hearing, 

2. The names of the person in charge of the hearing, and of the 

participants, witnesses and experts appearing, 

3. The subject of the inquiry and the applications made, 

4. The chief content of statements by witnesses and experts, 

5. The result of a visit to the location concerned. 

The written record shall be signed by the person in charge of the 

hearing and, where the services of such a person are used, by the person 
keeping the written record. Inclusion in a document attached in the form 

of an appendix and designated as such shall be equivalent to indusion in 
a written record of the hearing. The record of the hearing shall make 
reference to the appendix. 



152 

69. Decision. - (i) The authority shall take its decision having con­
sidered the overall result of proceedings. 

(2) Administrative acts which conclude the formal proceedings must 
be in written form, must contain a statement of grounds and be sent to 
the participants. In cases referred to in section 39, paragraph 2, Nos. 1 
and 3, no Statement of grounds is required. Where more than 300 notifi­
cations have to be sent, this may be done instead by public announce­
ment. Public announcement shall be effected by publishing the operative 
part of the decision in the official bulletin of the authority, as also in the 
local daily newspapers with wide circulation in the district in which the 
decision may be expected to have its effect. The administrative act shall 
be deemed to have been delivered two weeks from the day of publication 
in the official bulletin, which fact shall be included in the announcement. 
After public announcement has been made and until the period for ap­
peal has expired, the administrative act may be requested in writing by 
the participants, which fact shall also be included in the announcement. 

(3) If formal proceedings are concluded in another manner, those 
concerned shall be informed. If more than 300 notifications have to be 
sent, this may be done instead by public announcement; paragraph 2, 
third sentence shall apply mutatis mutandis. 

70. Contesting the decision. - No examination in preliminary pro-
ceedings is required before an appeal is entered before the administra­
tive court against an administrative act issued in formal administrative 
proceedings. 

71. Special provisions governing formal proceedings before com· 
mittees. - (1) If the formal administrative procedure takes place before 
a committee (section 88), each member shall be entitled to put relevant 
questions. If a question is objected to by a participant, the committee 
shall decide as to its admissibility. 

(2) Only committee members who have attended the oral hearing 
may be present during discussions and voting. Other persons who may 
attend are those employed for training purposes by the authority f orming 
the committee, on condition that the chairman permits them to attend. 
The results of the voting must be recorded. 
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(3) tach participant shall be entitied to reject one member of the 
committee who may not take part in the administrative proceedings 
(section 20) or who may be biased (section 21). A rejection made before 
the oral hearing must be explained in writing or recorded. The explana­
tion shall not be acceptable when the participant has attended the oral 
hearing without making known his reasons f or rejection. Decisions as to 
rejection shall be governed by section 20, paragraph 4, second to fourth 
sentences. 

Division 2: Planning proceedings 

72. Application of provisions governing planning proceedings. -
(1) Where the law requires proceedings to ascertain plans, these shall be 
governed by sections 73 and 78 and, unless these provide otherwise, by 
the remaining provisions of this Law. Section 51 shall not apply and sec­
tion 29 shall apply with the condition that files shall, at the due discretion 
of the authority, be open to inspection. 

(2) Notification under section 17, paragraph 2, second sentence and 
the requirement under section 17, paragraph 4, second sentence shall be 
publicly announced in planning proceedings. Public notification shall be 
effected by the authority publishing the notification or the requirement 
in its official bulletin and also in local daily newspapers which circulate 
widely in the district in which the project may be expected to have its 
effect. 

73. Hearing. - (1) The person responsible for the project shall sub­
mit the plan to the hearing authorities to enable the hearing to be held. 
The plan shall comprise the drawings and explanations which make clear 
the project, the reasons behind it and the land and plantations affected. 

(2) The hearing authorities shall gather the opinions of the authori­
ties whose sphere of competence is aff ected by the project. 

(3) The plan shall, at the instigation of the hearing authority, be open 
to inspection for a month in those communities in which the project may 
be expected to have its effect. This procedure may be omitted where 
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those affected are known and are a..ff orded the opportunity of exa..'Il.ining 

the plan during a reasonable period. 

( 4) Any person whose interests are affected by the project may, up to 
two weeks after expiry of the period during which the plan is open to in­
spectiom, enter opposition to the plan in writing or in a manner to be re­
corded with the hearing authority or the commune. In the case referred 
to in paragraph 3, second sentence, the period for objection shall be de­
termined by the hearing authority. 

(5) The communes in which the plan is to be made public shall an­
nounce the fact in the usual manner in the area at least a week be­
f orehand. The announcernent shall state: 

1. Where and for what period the plan is open to inspection, 

2. That any objections must be made known to the authorites 
mentioned in the announcement within the period set for that 
purpose, 

3. That in the event of a participant failing to attend the meeting 
fixed, discussions can proceed without him and later objec­
tions may be disregarded in discussions and decisions, 

4. That: 
(a) those persons wishing to enter opposition may be inform­

ed of the dates of meetings f or discussions by public an­
nouncement, 

(b) the notifications of decisions as to objections may be re­
placed by public announcement, 

if more than 300 notifications have to be made. 

Persons affected who are not locally resident but whose identity and 
residence are known or can be discovered within a reasonable period 
shall at the instigation of the hearing authority be informed of the pub­
lishing of the plan, attention being drawn to sentence 2. 

(6) Upon expirty of the period set for objections, the hearing autho-
rity shall discuss those objections made to the plan in good time and the 
opinions of the authorities with regard to the plan with the person re­
sponsible f or the project, the authorities, the persons affected and those 
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who have raised the objections. The hearing authority rnay also discuss 
objections which have been made too late. The date of the meeting for 
discussion must be announced at least a week beforehand in the manner 
usual in the district. The authorities, the person responsible for the pro­

ject and those who have raised objections shall be informed of the period 
set for objections. If apart from notifications to authorities and the per­
son responsible f or the project more than 300 notifications are required, 
this may be done instead by public announcement. Public announcement 
shall be effected, notwithstanding sentence 2, by publishing the date of 
the meeting f or discussion in the official journal of the hearing authority, 
as also in local daily newspapers with wide circulation in the district in 
which the project may be expected to have its effect. The period referred 
to in the second sentence shall be calculated from the date of publication 
in the official buUetin. Otherwise, the discussion shall be governed by the 
provisions concerning the oral hearing in formal administrative proceed­
ings ( section 67, paragraph 1, third sentence. paragraph 2, Nos. 1 and 4 

and paragraph 3, and section 68) as appropriate. 

(7) Notwithstanding the provisions of paragraph 6, sentences 2 to 5, 
the date of the meeting for discussion may already be fixed in the an­
nouncement under paragraph 5, second sentence. 

(8) lf a plan already opened for inspection is to be altered and if this 
means that the sphere of competence of an authority of the interests of 
third parties are affected for the first time or more greatly than hitherto, 
they shall be inf ormed of the changes and given the opportunity to raise 
objections or state their points of view within a period of two weeks. If 
the change affects the territory of another commune, the altered plan 
shall be oppened to inspection in that commune; paragraphs 3 to 6 shall 
apply as appropriate. 

(9) The hearing authority shall issue a statement concerning the re­
sult of the hearing and shall send this together with the plan, the opin­

ions of the authorities and those objections which have not been dealt 
with, to the planning authority, if possible within a month of the conclu­
sion of the discussion. 
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74. Planning decision. - (1) The planning authority shall approve 
the plan (planning decision). The provisions concerning the decision and 
the contesting thereof in formal administrative proceedings ( sections 69 
and 70) shall apply. 

(2) The planning decision shall contain the decision of the planning 
authority concerning the objections on which no agreement was reached 
during discussions before the hearing authority. lt shall impose upon the 
person responsible f or the project provisos concerning the establishment 
and maintenance of plants necessary for the general good or to avoid 
detrimental eff ects on the rights of others. Where such provisos or plant 
are impracticable or irreconcilable with the project, the person affected 
ma)' claim reasonab!e monetary compensation. 

(3) Where a final decision still cannot be made, this shall be stated in 
the planning decision; the person responsible for the project shall at the 
same time be required to submit in good time any documents still mis­
sing or required by the planning authority. 

( 4) The planning decision shall be sent to the person responsible f or 
the project, those people known to be affected and those people whose 
objections have been dealt with. A copy of the decision together with a 
legal ruling and a copy of the plan as approved shall be open f or in­
spection in the communes concerned for two weeks, the place and time 
of such opening for inspection being made known in the manner custom­
ary in the district. With the end of the period of inspection, the decision 
shall be deemed to have been sent to the other parties aff ected, which 
fact shall be made known in the announcement. 

(5) If apart from the person responsible for the project more than 
300 notifications have to be marle under paragraph 4, this may be done 
instead by public announcement. Public announcement shall be effected 
by publishing the operative portion of the decision of the planning au­
thority, the legal instruction and a reference to the fact that the plan is 
open to public inspection under paragraph 4, second sentence, in the of­
ficial bulletin of the comnetent authoritv. as also in the local dailv news-..L .f I - - - - - - -- - J 

papers with wide circulation in the district in which the project may be 
expected to have its effect. Attention must be drawn to any requirements 
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imposed. At the end of the period of public exhibition, copies of the de­
cision are deemed to have been delivered to those affected by it and to 
those who have raised objections; attention must be drawn to this in the 

public announcement. Between the time of the public announcement 

and the expiry of the period during which appeals may be made, those 

affected by the decision and those who have raised objections may make 
written requests for copies of the decision; attention must likewise be 
drawn to this in the public announcements. 

75. Legal effects of the planning decision. - (1) The planning deci­
sion has the effect of establishing the admissibility of the project, includ­

ing the necessary measures subsequently to be taken in connection with 
other arrangements, having regard to all public interests affected there­
by. No other administrative decisions, particularly public law approvals, 
grants, permissions, authorisations, agreements or planning approvals 

are required. The planning decision legally regulates all relationships 
under public law between the person responsible for the project and 
those affected thereby. 

(2) Once the planning decision has become non-appealable, there is 
no possibility of claims being made to discard the project, to remove or 

alter plant or the cease using it. In the event of unforeseeable effects of 

the oroiect or of olant built in accordance with the aonroved olan on the 
&_ t.I ... ..._ ..1. /L 

rights of another becoming clear only after the plan has become non-ap-
pealable, the person affected may require that provision be made or 
plant constructed and maintained to exclude the detrimental effects. 

Such measures shall be imposed on the person responsible for the pro­
ject by a decision of the planning authority. If such provision or the con­
struction of such plant is impracticable or irreconcilab1e with the project, 
a claim may be made for reasonable monetary indemnification. If pre­

cautions or plant within the meaning of sentence 2 become necessary, 
because of changes which occur on a neighbouring piece of land after 
the planning approval procedure has been concluded, the costs arising 

shall be borne by the owners of the adjacent land, unless such changes 

are the result of natural occurrences or f orce majeure; sentence 4 shall 
not apply. 
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(3) Applications seeking to enforce claims for the construction of 
plant or for reasonable compensation in accordance with paragraph 2, 
second and f ourth sentences shall be made to the planning authority in 

writing. These shall only be acceptable if made within three years of the 
date on which the person affected became aware of the detrimental ef­
f ects of the project in accordance with the non-appealable plan or of the 
plant. They may not be made once thirty years have passed from the 
creation of the situation shown in the plan. 

( 4) If work is not commenced on the project within five years of the 
plan's becoming non-appealable, it shall become invalid. 

76. Changes in the plan before the project is finished. - (1) If be­
f ore the project is finished it is desired to aiter the pi an, a new approvai 
procedure shall be required. 

(2) In the case of changes in the plan of negligible importance, the 
planning authorities may waive the need for new proceedings when the 
interests of others are not affected or when those affected have agreed to 
the change. 

(3) If in the cases referred to in paragraph 2 or in other cases of a 
change being made to a plan that is of negligible importance, the plan­
ning authority carries out approval procedure, no hearing and no public 
notification of the planning decision is required. 

77. Annulment of planning approval decision. - If a project on 
which work has commenced is finally abandoned, the planning authority 
shall annul the approval decision. The annulment decision shall impose 
upon the person responsible for the project the restoration of the status 
quo ante or other suitable measures where these are necessary for the 
common good or in order to avoid the rights of others being detrimen­
tally affected. If such measures are required because changes occur on 
an adjacent piece of land after the planning approval procedure has been 
completed, the person responsible for the project may, by a decision of 
the planning authority, be obliged to take suitable measures. However, 
the cost thereof shall be borne by the O\Vner of the adjacent piece of land 
except where such changes are the result of natural occurrences or f orce 
ma1eure. 
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of independent plans, the execution of which requires planning approval 
procedure, coinciding in such a manner that only a uniform decision is 
possible for these projects or parts thereof, and if at least one of the 
planning approval procedures is regulated by Federal German law, these 
projects shall be the subject of only a single planning approval proce­
dure. 

(2) Competence and procedures shall be governed by the regulations 
relating to planning approval proceedings prescribed for plant which af­
fects a large number of relationships under public law. In the event of 

uncertainty as to which legal provision applies, and where according to 
the various relevant provisions a number of Federal authorities are com­
petent in the spheres of competence of a number of supreme Federal 
authorities, the decision shall fall to the Federal German Government, 
viz. to the highest competent Federal authority. Where there is uncer­
tainty as to which legal provision applies and if according to the various 
relevant provisions, a Federal authority and a Land authority are com­
petent, and the highest Federal and Land authorities are unable to reach 
an agreement, the Federal and Land governments shall agree as to 
which legal provision shall apply. 

PART VI: APPEAL PROCEDURES 

79. Appeals against administrative acts. - Formal appeals against 
administrative acts shall be governed by the Code governing Admini­
strative Courts and its implementing legislation, except where the law 
otherwise determines; otherwise the provisions of this Law shall apply. 

80. Refund of costs in preliminary proceedings. - (1) Where an ap­
peal is successful, the legal entity whose authority issued the disputed 
administrative act shaU refund to the person appealing the costs involved 
in the legal prosecution or def ence proceedings. This shall also apply 
where the appeal is unsuccessful only because the infringement of a 
prescription as to form or procedure is to be ignored under section 45. 
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\Vhere the appeai is unsuccessfui, the person entering the appeai shaH 
refund to the authority issuing the disputed administrative act the costs 
involved in the necessary legal prosecution or defence proceedings. This 
shall not apply when an appeal is entered against an administrative act 
which was issued: 

1. In the context of an existing or previously existing employment 
or official service relationship under public law, or 

2. In the context of an existing or previously existing official duty 
or an activity which may be performed instead of the legally 
required official duty. 

Costs arising due to the fault of a person entitled to a refund shall be 
harne by him; the fault of a representative shall be regarded as that of 
the person represented. 

(2) The fees and expenses of a lawyer or other authorised represen­
tative in preliminary proceedings are refundable when the use of a law­
yer's services was necessary. 

(3) The authority making the decision as to costs shall upon applica­
tion fix the amount of the costs to be refunded. If a committee or con­
sultative body (section 73, paragraph 2 of the Code governing Adminis­
trative Courts) has marle a decision as to costs, the fL,.....ing of costs shall 
be the responsibility of the authority forming the committee or consulta­
tive body. The decision as to costs shall also determine whether the ser­
vices of a lawyer or other authorised representative were necessary. 

( 4) Paragraphs 1 to 3 shall apply also to preliminary proceedings 
connected with measures relating to the legal status of the judiciary. 
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PART VII: HONORARY POSITIONS, COMMITTEE PROCE­
DURE 

Division 1: Honorary Positions 

81. Application of the provisions covering honorary positions. -
Sections 82 to 87 govern participation in an administrative procedure in 
an honorary capacity as far as legal provisions do not provide for excep­
tions. 

82. Duty of honorary participation. - A duty to assume an honorary 
position shall exist only when the duty is provided for by legislation. 

83. Performance of an honorary function. - (1) A person who as­
sumes an honorary position shall perform the function in a conscientious 
and impartial manner. 

(2) Upon assuming the position, he shall be especially obliged to 
carry out the tasks in a conscientious and impartial manner and to ob­
serve secrecy. A written record of the conferring of this obligation shall 
be made. 

84. Duty to observe secrecy. - (1) A person who assumes an hon­
orary position shaii have the duty to observe secrecy concerning the offi­
cial business revealed to him, even after the honorary participation has 
come to an end. This obligation shall not apply to official communica­
tions or facts which are common knowledge or whose significance re­
quire no obligation of secrecy. 

(2) A person who assumes an honorary position may not testify in 
court, make statements outside of court or declarations concerning the 
official business he is obliged to keep secret without permission. 

(3) The permission to testify as a witness may be refused only if the 
testimony is detrimental to the welfare of the Federation or a Land, or 
the execution of public duties is seriously jeopardized or substantially 
obstructed. 

( 4) If the person \Vho holds an honora...ry position is party to a lawsuit, 
or if his arguments serve to protect legitimate personal interests, permis-
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sion to testify mäy be refused, even if the conditions in paragraph 3 are 
fulfilled, only if compelling public interests necessitate refusal. 

(5) Permission srranted in cases covered in naraf!l'anhs 2 to 4 shall be 
' / ........ .... li...J'" .&. 

granted by the specially competent supervisory authority which appoint-
ed the person to the honorary position. 

85. Compensation. - A person who performs an honorary function 
shall have a right to compensation f or necessary expenses and for loss of . 
earmngs. 

86. Dismissal. - Persons who have been called upon to perform an 
honorary function can be dismissed for good cause by the authority 
which appointed them. Good cause is especially shown if the person who 
holds an honorary position 

1. violates his duty in a g.1 evious manner or proves to be unwor­
thy 

2. is no langer capable of performing the duties in an orderly 
manner. 

87. Administrative offences. - (1) An administrative offence shall 
be deemed to be committed by any person who 

1. does not assume an honorary position although he is obliged 
to do so; 

2. lays down an honorary position which he is obliged to assume 
without a reason worthy of recognition. 

(2) The administrative offence can be punished by a fine. 

Division 2: Committees 

88. Application of the provisions concerning committee proce­
dure. - Sections 89 to 93 shall govern committees, advisory councils and 
other collegial bodies ( committees) when they participate in an admini-
strative procedure, unless legislation provides for exceptions. 

89. Order in the meetings. - The chairperson shall open, preside 
over and close the meeting; he shall be responsible f or order. 
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90. Quorum. - (1) Committees shall constitute a quorum when all 

the members have been duly summoned and at least three members who 

are eligible to vote are present. Resolutions can also be passed in a 

written procedure if no committee member objects. 

(2) If a matter of official business has been deferred due to Jack of 

quorum and the committee is again summoned to take action on the 

same subject, the committee shall constitute a quorum regardless of the 

number of committee members present as lang as this provision has 

been indicated in the summons. 

91. Adoption of a resolution. - Resolutions shall be adopted by a 

majority of votes. By a parity of votes, the vote of the chairperson is deci­

sive as long as he is eligible to vote; otherwise a parity of votes shall be 

deemed to be a rejection of the resolution. 

92. Elections by the committee. - (1) Unless a member of a com­

mittee objects, voting shall be carried out by acclamation or signal, or 
eise by ballot. A secret ballot shall be used if a committee member so 

requests. 

(2) The candidate who receives the greatest number of ballots cast 
shall be elected. In the case of a parity of votes, the official in charge of 

the election shall decide the election by drawing a lot. 

(3) U nless otherwise resolved by manimous vote, the election proce­

dure to be used when a number of similar elective positions are to be 

filled shall be the d'Hondt highest number procedure. In the event of the 

same highest number, the official in charge of the election shalJ deter­

mine the allocation of the last elective position by drawing a lot. 

93. l\ilinutes. - Minutes of the meeting shall be kept. The minutes 

must contain information about the 

1. time and place of the meeting, 

2. name of the chairperson and of the committee members pre-

sent, 

3. subject dealt with and the motions presented, 

4. resolutions passed, 

5. election results. 
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The minutes shall be signed by the chairperson and by a. secreta.ry if a 
secretary has been called in to keep the minutes. 

PART VIII: CONCLUDING PROVISIONS 

94. Delegation of municipal duties. - By legal ordinance, the state 
(Land) governments shall be able to transfer duties which are incumbent 
on the municipalities under sections 73 and 74 of this Law to other Iocal 
authorities, or to an administrative community.8 The legal provisions of 
those states (Länder) which already contain the appropriate regulations 
shall not be aff ected. 

95. Special arrangements for defence matters. - (1) With regard to 
defence matters, after a declaration of a state of defence or a state of 
tension, the following cases can be dispensed with: hearing of partici­
pants (section 28, paragraph 1); confirmation in writing of an adminis­
trative act (section 37, paragraph 2, sentence 2); written statement of 
grounds for an administrative act (section 39, paragraph 1). In deroga­
tion of section 41, paragraph 4, sentence 3, an administrative act shall be 
deemed to have been promulgated in these cases on the day following 
the date of notification. The same shall be valid for the other applicable 
regulations pursuant to Article 80 a of the Basic Law. 

(2) Paragraph 1 shall not be applicable in Berlin. 

96. Transitional Proceedings. - (1) Proceedings which have already 
begun shall be concluded according to the provisions of this Law. 

(2) The admissibility of an appeal against decisions which have been 
issued bef ore this Law came into force shall be governed by the provi­
sions f ormerly in effect. 

8 An administrative community is an administrative body made up of several mu­

nicipalities. 
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(3) Liuiitation periods which have be!;;1.m before this Law has come 
into force shall be computed according to the provisions formerly in ef­

fect. 

( 4) The provisions of this Law shall be valid for the refund of costs in 
preliminary proceedings if the preliminary proceedings have not been 
concluded before this Law enters into force. 

97. Amendment of the Code governing Administrative Courts 
(Ve!Waltungsgerichtsordnung)9 

98. Amendment of the Law Concerning Federal Long-Distance 
Highways (Bundes/ emstraßengesetz) 10 

99. Amendment of the Law Concerning the Protection against 
Harmful EfTects on the Environment through Air Pollution, Noise, Vi­

bration, änd Similar Fäctors (Bundes-Immissionsschutzgesetz) 11 

100. Regulations under state law. - The states (Länder) shall be 
able to make laws which 

1. provide for a regulation pursuant to section 16; 

2. stipulate that the legal effects of section 75, paragraph 1, sen­
tence 1 are also valid f or official approval of plans executed on 

the basis of provisions under state law, as well as vis-a-vis the 
necessary decisions under Federal T ~aw. 

101. City-state clause. - The Senate of the states (Länder) Berlin, 
Bremen and Hamburg are empowered to regulate local competence in 
derogation of section 3 according to the particular administrative struc­
ture of their respective states. In these states, approval according to sec­

tion 61, paragraph 1, sentence 3 is not required. 

102. Berlin clause. (no langer relevant) 

103. Entry into force. - (1) This law shall enter into force on 1 Janu­
ary 1977 unless otherwise specified in paragraph 2. 

9 

10 

11 

A reprinting of the Law here is omitted. 

A repnntmg of the Law here is omitted. 

A reprinting of the Law here is omitted. 
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(2) The authorizations contained in section 33, paragraph 1, sentence 
2, and in paragraph 4, section 34, paragraph 5, and in section 34, para­
graph 1, section 1, as weil as sections 100 and 101 shall enter into force 
on the day after promulgation.12 

12 
Tue Law was promu1gated on 29 May 1976. 
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