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Preface

In August 1997, the authors of the present volume organised a sixth Dialogue
Seminar with the Council of State (formerly the Juridical Council} of Thai-
land. Co-operation with the Council of State began in 1992 and has been
promoted by the Konrad Adenauer Foundation. Its aim is to develop a
modern public administration governed by the rule of law.

During the first years, the German experts provided support during the
drafting of an Administrative Procedure Act for Thailand. This Act was fi-
nally adopted in 1996 and entered into force in spring 1997. However, the
Dialogue Seminars did not deal solely with specific problems of administra-
tive procedure law, but also with more general subject-areas such as legistics
and deregulation'. In more recent years, the implementation of laws, in par-
ticular the implementation of the administrative procedure law, became a
central topic. The first part of the present volume, which brings togehter pa-
pers from the Fitth and the Sixth Dialogue Seminar, is dedicated to those as-
pects of implementation which had not already been considered in the preced-
ing seminars.

As a next important reform step, the Thai Government intends - in com-
pliance with the new Constitution, which was adopted in September 1997 - to
introduce a specialised administratfve courts system in order effectively to
control the application of administrative law by independent judges, who will
posses special qualifications in public law. Several aspects of judicial protec-
tion by administrative courts had already been discussed at earlier seminars’;
the Sixth Dialogue Seminar, however, focused exclusively on this issue. The
relevant contributions from the German participants are presented in the sec-
ond part of this volume.

1 Cf. the titles of the volumes which document the first three seminars: H. Siedentopf/K.-
P. Sommermann/C. Hauschild, The Rule of Law in Public Administration: The German
Approach (,,Speyerer Forschungsberichte®, vol. 122), Speyer 1993; H. Siedentopf/C.
Hauschild/K.-P. Sommermann, Law Reform and Law Drafiing (,,Speyerer Forschungs-
berichte”, vol. 129), Speyer 1993; and H. Siedentopf/C. Hauschiid/K.-P. Sommer-
mann, Modernization of Legislation and Implementation of Laws (,Speyerer For-
schungsberichte, vol. 142), Speyer 1994.
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e, €. 2., 1. JICUCIOpl/c. AdusCllU/ . -F. SOHUNCTIIAIN], MOGErMILAion of Legisii-
tion and Implementation of Laws (,Speyerer Forschungsberichte®, vol. 142), Speyer
1994, pp. 93 et seq.
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In the appendix, the reader will find an English translation of the German
Federal Administrative Procedure Act (Verwaltungsverfahrensgesetz) and the
German Administrative Courts Code (Verwaltungsgerichtsordnung). A first
translation of both laws has previously been published in the ,,Speyerer For-
schungsberichte“ vol. 122 and 142 respectively. For the purpose of the con-
tinuing co-operation with the Thai Council of State, these translations have
been updated and revised and may now serve other lawyers as a helpful in-
strument of transnational legal communication. They represent the state of the
respective legislation as of January 1st 1998,

Special thanks are due to Dr. Graham Cass, who translated the German
laws. As in previous years, all crucial points of the translation of the legal
provisions have been discussed with the authors of this volume and have been
approved by them.

Speyer/Bonn, January 1998 The Authors
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IMPLEMENTATION OF ADMINISTRATIVE LAW






The Implementation of Administrative Procedure Law
in the Civil Administration’

Prof. Dr. Dr. h. c. Heinrich Siedentopf
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1 I would like to thank Mr. Gerd Eckstein, Mag.rer.publ., for his support in the prepa-
ration of this manuscript.



I. Basic principles of administrative procedure under the rule of law

Public administration has to perform a variety of tasks in the framework of a
modern society. The most important tasks are:

— translation of legal standards and binding concept-statements of the gov-
ernment into practicable measures and decisions,

rendering of performance in all areas and at all levels of public service,
— planning of programmes for future developments,

— settlement of communal life - as far as required - through regulatory inter-
vention.

Within the scope of the overarching mandate to guarantee a standard of
living which provides equality, social balance and security in a free and
democratic society, the administration has the following general operational
goals®:

a) to serve all citizens

Modern administration means service in and for the community. The citizens
with all their needs are the focal point of all administrative action. These ac-
tions must be clear, transparent and understandable. This is especially
achieved through counselling and informing the citizens, the respective pri-
vate institutions and associations and the media.

b) to be bound to basic rights and the law

One of the basic principles of public administration is the fact that every ad-
ministrative action is bound to basic rights and the law. There are sophisti-
cated mechanisms of control:

— political control by the parliamentary bodies,
— legal control by the courts, and

— financial control by the audit offices.

2 See Government of the State of Lower Saxony, General Operational Goals for the
Administration and General Principles for Co-operation and Management in the Ad-
ministration of the State of Lower Saxony, 1993.



c) to take socially-compatible, objective and impartial decisions

Finding a balance between conflicting individual or group interests is a pre-
requisite for social peace. Inclusion of the effects of administrative action in
advance makes it possible to estimate the personal and material consequences.
This leads to reasonable and equitable decisions which are based on accep-
tance and have the prospect of enduring over a long period of time. Public
acceptance of administrative actions and the legitimacy of the State’s claim to
act can only be permanently preserved by fulfilling the tasks in an objective
and impartial manner.

d) to act in an economical and expedient manner

The public funds available for the huge number of administrative tasks must
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public value-adding to carry out their duties in a speedy and expedient man-
ner. The best possibie relation must be achieved between the intended goal
and personnel and material expenditures.

e) to demand high quality

High quality at all levels of administrative action is a prerequisite for over-
coming deficiencies and shortcomings in a modern industrial society. In order
to meet these requirements, room for the initiative and creativity of all co-
workers is to be specifically provided and promoted. This includes the dele-
gation of responsibility and decision-making power and the establishment of a
system of comprehensive co-operation based on trust.

II. The German Law on Administrative Proceedings and the Thai Draft
of the Administrative Proceedings Act - some comparative notes

The German Law on Administrative Proceedings of May 25, 1976 is an im-
portant and impressive example of “constitutional law in concrete form™. In
Germany discussions concerning administrative procedures and their codifi-
cation have been going on for many years. The legislators, the courts and

3 Fritz Werner, “Verwaltungsrecht als konkretisiertes Verfassungsrecht”, in: DVBI.
1959, pp. 527 £.



learned authors have co-operated since 1945 in developing administrative law
within its constitutional context. The German Lawyers’ Conference in 1960
tabled detailed recommendations which pronounced in favour of a uniform set
of rules governing administrative procedure, including those aspects of gen-
eral administrative law which were closely related to it.

The law of 1976 was intended to promote such uniformity by integrating
disparate special provisions into a single set of rules. At the same time, the
relevant procedural rules were to be simuplified and rationalised. Another goal
was to lay down clear rules for the participation of citizens in the administra-
tive procedure. In addition, the law also regulates the manner in which admin-
istrative instruments are issued and their scope, as well as the conditions un-
der which public contracts may be concluded.

In Germany the significance of administrative procedure for the effective
protection of basic rights has been the focal point of discussion of legal policy

R, e e e cpamm o FO L

and doctrine. In 1982 the Association of German Teachers of Public Law
(Staatsrechtslehrer) organised a conference with the title “ Administrative pro-
cedure between administrative efficiency and legal protection”. The experts
discussed the most important question: How can efficient administrative per-
formance and the protection of individual rights be properly balanced in the

formulation of an administrative procedure?

A similar development can be observed in other (Western) European
countries — despite their differing constitutional, legal and administrative tra-
ditions. As a result of this common understanding of the necessity of in-
creased individual protection under administrative procedure, the Committee
of Ministers of the Council of Europe laid down essential principles in 1977.
Resolution no. 31* enumerated five rights and duties which the law on admin-
istrative procedure of every Member State of the Council of Europe is re-
quired to guarantee:

— the right to hearing before the administration

— the right to access to essential facts

— the right to legal advice

— the duty of the administration to give reasons for its decisions

— the duty of the administration to indicate the possibilities for legal challenge
to its decisions”.

4 Council of Europe, Information Bulletin on legal activities, June 1977, pp.45 {.

5 See Jirgen Schwarze, European Administrative Law, 1992, p.1186.
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Like in uerimany, and in other DLuUpt:dil countries where the discussion con-
cerning administrative procedures and their codification has been going on for
decades, the Thai authorities realised that there was a gap between, on the one
hand, the claim to develop and create a modern society and, on the other
hand, the legal system, especially in the field of administration.

The Juridical Council Act B.E. 2522 (1979) was an important step to-
wards formulating some basic principles which administrative actions have to
follow.

Despite the fact that knowledge of administrative law has not (yet) spread
wide enough throughout Thai society, and despite certain obstacles in the po-
litical arena, some recommendations have been made on the provision of ad-
ministrative procedure, e.g. in Case No. 89/2526 (Petition Council, panel no.
2), when the Cabinet endorsed a procedure establishing a rule that every gov-
ernment agency must inform the applicant whether it would or would not
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(Petition Council, panel no. 2): the Prime Minister endorsed the suggestion
that the Bangkok Metropolis must collect all evidence and deliver the file to
the Public Prosecutor within 60 days - since there was no time limit in the
law - in order to accelerate the decision-making process.

Nevertheless, Thailand still has only few substantial rules on administra-
tive procedure, and these rules are scattered throughout more than 300 stat-
utes. Because of this, the Office of the Juridical Council proposed a new
course of action in 1991 by asking the Prime Minister to set up an ad hoc
committee to draft an Administrative Procedure Code. This committee com-
pleted its task by September 17, 1991 and it proposed the Bill on Administra-
tive Procedure, which consisted of 83 sections. After that, the Government
asked the committee to reduce the size of volume by shedding some parts and
to simplify and rescrutinise the bill as a whole.

The short chronology above shows how difficult and time-consuming it is
to define a comprehensive set of rules because of the influence of different
pressure groups which want to change certain reglementations according to
the interests of their supporters. German experience shows that the formu-
lation of new rules and regulations has to be a process of co-operation be-

tween many actors at different levels inside the administrative bodies. But ex-
amining the environment of the administrative svstem is imnortant as weil: the
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(affected) citizens have to be actively involved in the process of creating and -

6 See Chaiwat Wongwattanasan, Problems in Thai administrative procedure, p.19 f.
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regard to the changing challenges of real life.

Formulating new regulations is sometimes a prolonged and slow-moving
process. But the next step of the policy cycle - the implementation of new
rules and methods — can be even more complex and controversial. To mini-
mise the danger of being confronted with the fact that the intended results do
not materialise, or materialise only to a certain extent, some remarks on the
implementation process may be helpful to understand this complex social phe-
nomenon,

III. The policy cycle

Walter Williams’ characterised the dilemma of implementing policies with the
generally justified statement: “In the largest number of cases it is impossible
to say whether policies fail because they are based on bad ideas or because
they are good ideas poorly executed.”

One possible path to get out of this unsatisfactory situation is the creation
of patterns with the aim of describing complex social phenomena.

The policy cycle is such a model to describe the permanence of change in
social systems. The basic method of research is the analysis of the interrela-
tions between actors or groups of actors and the social environment (legal
framework, administrative system, economic situation, etc.) at different levels
and in different phases of development. The policy cycie consists of the fol-
lowing stages:

1. Invention

The necessity for change has become obvious because of deficiencies in the
current system. The promoters start to establish a conceptual framework. This
includes the search for various alternatives and strategies to achieve an in-
tended goal: the restructuring of the administrative system in the sense of
making it more efficient, and in order to bring it “closer to the people”. At
this stage (conflicting) political interests are formulated and articulated.

7 Walter Williams, Social Program Implementation, 1976, p.21.
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the policy decision is made by the authorised bodies. In a pluralistic system,
with division of labour, conflicts between different authorities may appear.
Friedrich N ietzsche wrote “There is no change imaginable without the
struggle for power.” ® These conflicts must be resolved in a “creative” way,
i.e. stalemate situations, where the opponents block any decision, have to be
avoided by special rules, for instance by mediation”.

3. Implementation

This phase of the policy cycle includes such aspects as:
— the specification and concretisation of the instruments to be used,
— the alignment of responsibilities to different (sub-)departments,

— the specification of procedures to be followed, information management,
and

— the creation and the strengthening of acceptance among public employees
and the people affected.

4. Evaluation

Evaluation means the ex post control of the results after the new regulation
has been implemented. In a first step the state of affairs before the change
started has to be compared with the effects which appeared subsequently. The
second step is a comparison between the intended goals and the actual results.
With the help of this analysis, shortcomings and deficiencies can be identified
and ways can be found to overcome them.

oo
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Stuttgart 1964, p.466.
9 See Wolfgang Hoffmann-Riem / Irene Lamb, “Negotiation and Mediation in the Pub-

lic Sector — The German Experience”, in: Christine Bellamyv / John A. T:wlnr To-
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wards the Information Polity? Public Administration in the Information Age, in: Public
Administration, Vol. 72, Number 1/1994, pp.309 f.
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5. Updating and Redesign

The aim of this stage of the policy cycle is to close the gap between the inten-
tions of the new regulations and their real effects in practical life:

~ by updating the political decisiomn,
— by amending existing law,

~ by changing those aspects where problems have occurred, and where appli-
cation procedures and instruments havg been inadequate.

Top management are responsible for evaluating the output of the administra-
tion as a whole. For this reason they communicate with the middle manage-
ment and with lower-ranking staff to gain an overall view of the problems
connected with the practical realisation of the reguiation. These insights, and
the experiences of the employees at the bottom, have to be taken into consid-
eration when the reguiations are redesigned and updated.

When the policy objectives have not been achieved, the whole cycle starts
all over again. In fact the policy cycle is not static but rather a dynamic proc-
ess. For this reason it needs permanent feedback to be organised in an effi-
cient way.

Because of the importance of implementation management for success in
restructuring an administrative system (and because of the title of the lecture),
some further remarks on this phase of the policy cycle may be helpful. Only
since the 1970s have implementation studies been carried out. In other words:
dealing with implementation is not a traditional field of scientific research, but
a relatively new object of study.

IV. Implementation - an attempt to define applied
and practical steps in the process

Traditionally, studies of public policy and public administration have been
divided into three fields: strategy formation and design, implementation and
evaluation. Impiementation studies, however, suffered for a long time from a
“black-box approach”: It was assumed that all decisions in the policy-making
process were “automatically” carried out by the “tools” of the implementation



could frequently be observed'”.

With regard to these deficits, a new field of policy analysis was
“discovered” by theorists in the 1970s: implementation studies. During the
following years an enormous variety of models, approaches and frameworks
has been created and developed. All of these different approaches have advan-
tages and disadvantages when trying to describe “real life”, because they are
either prescriptive models, which examine what ought to happen in an ideal
world, or descriptive models, which are impossible to apply in all situations.
One could say: There are many theoretical approaches but few practical arri-
vals. This is, of course, an unsatisfactory situation. A possible solution to the
problem of theoretical deficits is to define all main factors in the implementa-

“tion process and to survey their interrelations.

The classical bureaucracy model of Max Weber (1864-1920) was the first
mechanical “top-down” approach. This type of approach to implementation
claims that the aims of an organisation are formulated at the top and after-
wards translated into instructions for those who will implement the respective
policy at the bottom. The main problem of this kind of approaches lies in the
fact that the policy-makers and the government are not able to exercise “total
control” during the implementation process because they have neither suffi-
cient information nor adequate resources to deal with the complexity occur-
ring.

In contrast to this, the “bottom-up” approach is focused on the individual
member in the organisation. This approach starts at the “delivery point™ - at
the closest point of contact to the problems which have to be solved by the
organisation. The role of the top level of organisation in this model is to en-
able the implementers to utilise their professional experience to the utmost
(“human resources management”). The main deficit of the “bottom-up” ap-
proach is the loss of control and influence on the part of the decision-making

authorities.

The only way out of these two “one-way streets” is a combination of the
positive impacts of both approaches. Implementation, therefore, is to be un-
derstood as a process of interaction between the defining of aims and actions
geared to achieving them. The term “process” underlines that implementation
studies are studies of change. These studies examine the micro-structures of
political life, and they try to answer the question as to how organisations

10 See Talib Younis / Ian Davidson, “The Study of Implementation”, in: Talib Younis
(ed.), Implementation in Public Policy, Worcester 1990, p.3 f.
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system; what motivates them to act in the way that they do, etc.
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The combination of the different positions leads us to a pluralistic ap-
proach. As we have seen above, it is not possible to ignore the necessity of
rules and procedures. On the other, hand the implementers make “their own”
decisions based on their special know-how and their position closest to the
problems, and by doing so they modify the intentions of the decision-makers.
It is important to keep this inter-relationship between policy and action, be-
tween policy-maker and policy-implementer in mind when we try to analyse
the challenges public administration nowadays faces. By relying on this broad
form of contingency analysis, the unique interplay of factors affecting the de-
cision-implementing process becomes evident.

V. Main factors of successful implementation strategies

The message of this introduction to the field of implementation studies was to
show “... that a policy, in any field or endeavour, is only as good as its im-
plementation.” ! As we have seen, implementation is a process of interaction
between the decision-makers at the top (parliament, government, administra-
tion) and implementers, who have relative autonomy, at the bottom.

Indispensable preconditions for the successful implementation of new

methods, laws or regulations are the development of routines (general rules of
subordination, special procedures, division of labour) and the development of

sophisticated know—how to handle the problems occurring. Before establishing
new forms of co-operation inside an administrative organisation, or before
introducing new legal acts which consider the relations between members of

the civil service and citizens, it is necessary to consider the following topics.

1. Information and Participation

The most important “tool” of implementation management is information.
The implementers at the bottom of the public administration have to be firmly
convinced that they are contributing to the public welfare. They can only be
motivated to work if they have enough information about their tasks and about

11 Andrew Dunsire, “Implementation Theory and Bureaucracy”, in: Talib Younis (ed.),
Implementation in Public Policy, Worcester 1990, p.15.
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As we have already seen, so-called “shop floor” management is closest to
the problems. This fact indicates that the members of the public service at the
bottom must have special knowledge which is useful to allow them to act in an
appropriate way when they come into contact with clients and citizens. The
implementers on the “production line” are responsible for the tactics:

— work flow, time-keeping and control of operations,

— record keeping and maintenance.

Middle management has other duties. This tier of the administrative organisa-
tion is responsible for:

— planning of developments and scheduling (medium-term),

— deployment of resources and utilisation of services (transport, supplies, ac-
commodation, etc.)

— establishing and fostering relations with other organisations, and

— development of new programmes with organisation-wide horizons.

Top management is focused on decision-making, i.e. this tier of the adminis-
trative body is responsible for defining the objectives of the organisation and
the paths to their realisation at strategic level and on a long-term perspective.
On the other hand, top managers also bear responsibility for evaluation of the
effects at the bottom.

These facts underline that an organisation can be compared with a living
organism: all parts have to co-operate in order to achieve a common goal.
With regard to public administration, this goal is the effective organisation of
social life under the rule of law.

If the first precondition was well-informed actors inside the administrative
body, then the second precondition for successfully implementing new proce-
dures and regulations is the participation of all parts of the organisation during
the process of formulating new goals and of formulating the best routes to-
wards concrete realisation. With regard to the special skills, knowledge and
experience of the actors at the bottom, it is advantageous to offer them a cer-

.
tain degree of autonomy. Nevertheless, the rules have to be fixed in a clear

way to prevent abuse of authority.
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Every new regulation implies a change to the status quo Psychologists have
discovered that all human Uemgs prefer the actual and familiar situation to an
unknown future. This effect is calied “tendency to adhere” (Verharrungsten-
denz). In other words: a person is only ready to change his behaviour and atti-
tudes voluntarily if he is able to assume that the new regulation will be better
than the current one. This conviction has to be created among members of the
civil service and also among those who will be affected by the change: the

citizens.

2.1 Acceptance among (affected) citizens

It is not only important to inform the staff of the administration about the in-
tended changes and the new regulations, but the people affected also have to
be informed well in advance. Several means are possible to make the positive
intentions of the new regulations clear, for instance an information campaign
via the media (information booklets, special news magazines, talk shows,
etc.). These means can help to deepen the sense of lawfulness among the citi-
zens and can also create a new quality of co-operation between them and the
authorities.

2.2 Acceptance among public employees

To overcome open or hidden reservations inside the administrative body, es-
pecially at the bottom level, it is very important to show the benefits of the
intended changes for public employees as well. Without motivation it will be
almost impossible to achieve the final goals of the new regulations. There is
one “key-word” to ensure this precondition of successfully implementing new
administrative procedures: qualifications. Top and middle management have
to explain the advantages of the forthcoming rules without hiding their disad-
vantages.

With regard to the Administrative Procedure Law, the top and middie
managers have to make it clear to the lower ranks, for instance, that the in-
struction to the public concerning time and manner for appealing the decision
is obligatory because of the rule of law. This instruction should not be re-
garded as a motion of no-confidence towards the individual employee af-

fected, but as a part of the system governed by the rule of law.
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special incentives (material or non-material) for public employees. By means
of such incentives, top and middle management may motivate the lower ranks
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its importance for the implementation process.)

3. Conflict management

Despite information, participation and qualifications, conflicts between public
employees and their clients will nonetheless appear because every permission
or licence can either be granted or rejected — depending on the circumstances
of the particular case. There is no doubt about the fact that especially refusals,
or even permissions with special limitations (obligations, burdens, charges),
will give rise to conflicts. For this reason employees have to be specially

. . . .
trained. The top and middle managers are responsible for letting the lower-

ranking staff know what modern conflict management is ail about. This task
demands at the same time that the higher ranks are adequately qualified to
meet the challenge of coaching their staff.

VI. Flexibility - the ability needed to meet the rapid changes of our times

Public administration should be charged with the task of establishing an ap-

.
propriate and effective legal framework as a prerequisite to creating an ena-

bling environment which is conducive to promoting sustainable development.
It is very important to take the interrelationship between law and public ad-
ministration into consideration, because if this fact is neglected, the
(inherited) legal framework may not sufficiently reflect the culture of the
country and it may not be as flexible or responsive as it need be to meet the
challenges of today and tomorrow. This flexibility of administrative procedure
law is ensured by involving the experiences of administrative practice
(feedback) and by the development of the law by judge-made law and by the
legal sciences.

Law is one of the central pillars around which modern society is organ-
ised. It provides instruments which are essential to empower, regulate and
contro] public administration. The members of the civil service are, on the
one hand, authorised by the law and act, on the other hand, within the legal
framework of law. Thus, the authority of law offers the basis for public ad-
ministration. It also ensures rights, security and stability. Law is both the
means by which government regulates and provides services to the citizens
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and the means by which those ¢

law is also a vehicle with which to address problems of corruption or abuse
power. It regulates the on-going operation of public administration in terms of
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tive law provides means for controlling the public sector in the sense of pro-
viding mechanisms of accountability and responsibility.

Appropriate regulatory frameworks are vital to stimulate participation in
economic development. The truth of this statement is proved by the current
debate on the “Wirtschaftsstandort Deutschland” (Germany as a location for
lucrative investment). But not only in the economic field are appropriate legal
frameworks necessary. They are also an indispensable precondition for en-
hancing the development of civil society by means of:

— encouraging the participation of politically interested people, and

— setting guidelines for the effective implementation of governmental goals
through public administration.

In providing for all these tasks, the legal framework of public admlmstratlon
provides a foundation for virtually all aspects of the task of governance
Nevertheless, conflicts between differing goals do occur, e.g. between:

— environmental protection and economic development,
— legal security and the demand to accelerate planning processes,

— participation of all people affected and efficiency of decision-making.

The basic task for the Administrative Procedure Law in this context is to find
compromises between the different points of view and to settle agreements
which are well balanced with regard to public welfare and social justice.

Legal traditions and the way public administration sees itself both play an
important role in the implementation process. In Germany the administrative
bodies, especially at the higher ranks, are dominated by lawyers. For this rea-
son the decisions of German administration are not only claimed to be strictly
bound by the rule of law — they are indeed determined by thinking which fo-
cuses on lawfulness and proportionality.

During our fourth dialogue seminar last year Dhipavadee Meksawan,
Deputy Secretary-General of the Civil Service Commission, characterised the

12 See General Assembly of the United Nations, Economic and Social Council, Report of

the Group of Experts on Public Administration and Finance on its twelfth meeting, 11
October 1995, pp.20 f.
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and hierarchical status. The current situation - following the assessment by
Mrs Meksawan - inside the administrative system of Thailand is that:

— the bureaucracy is organised and operated to reflect status differences;

— within these hierarchical structures there is a sincere desire to care for
one’s subordinates;

— personal relationships and individual concerns remain the basis for staff
behaviours and interactions;

— one of the most important general motives is strong loyalty to one’s family
and friends.

In even more detail, Prof. Amara Ralxisasataya13 describes the administrative
culture of Thailand by stating that officials are expected to pay respect to su-
perior officials. They should not argue or give contradictory opinions to
higher-ranking officials. They are taught to be patient and humble. In this
tradition, it is difficult to expect frank discussion, or talent and initiative to be
displayed.

The Thai people are predominately Buddhists, who value mercy and for-
giveness very highly. Thus, strict enforcement of the law, of new regulations
and of the corresponding discipline is difficult to manage. The value of
“Kreng-chai” - reluctance to cause a disturbance for fear of being disrespect-
ful - is also widespread in Thai society. For this reason Thai officials will be
very reluctant to do anything to displease others, especially to displease their
seniors or superior officers. “Kreng-chai also implies an inability to say no.
This leads to man‘?r things such as working on silly programmes and inconven-
iencing people. »1

This statement concerning the actual features of the Thai bureaucracy 1is
not to be understood as a fundamental criticism. The existence of hierarchies
and personal relationships is without doubt - to a certain extent — necessary
for an administration to function as a sound social organism. Nevertheless,
personal motives like individual concerns and strong loyalty to one’s family or
friends have to be replaced by a corporate identity: working in the admini-

13 Amara Raksasataya, Thailand. Arbeitsmaterialien fiir den landeskundlichen Unterricht,
Folge: Verwaltungs-profile, edited by the Deutsche Gesellschaft fiir Technische
Zusammenarbeit (GTZ) GmbH, Bad Honnef 1990. (translation - H.S.)

14 ibidem, p.99.
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stration is a mission to serve all parts of society and not only some particular

or eg01st1cal nterests.

VII. Summary and Perspectives

A comprehensive set of rules, integrated in a practicable Administrative Pro-
ceedings Act, can guarantee the citizens rights and equally makes it possible
to achieve settlements without judicial review. Nonetheless, the possibility to
sue before the court is essential for the efficiency of settlement procedures.
These preconditions for an effective legal framework are to a large extent
realised in the Thai Draft.

Furthermore, participation - both of the civil servants and of the citizens
affected - is one of the basic principles for achieving acceptance of the new
regulations. The main factors for securing high degrees of participation are:

— effective information management, and

— an appropriate system of qualifications for the public employees.

In recent years numerous countries have regulated and unified administrative
procedures for decision-making. This codification makes it possible for any
legal subject affected by the decision to be treated as a party in the procedure,
and therefore to be heard, to know the grounds for the decision, and, if neces-
sary, to appeal to a higher authority.

o detme maa A wram s aszman oliaereo prapary | amo aen Taln Aved — e
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ues which influence the administrative system and the way administrations see
themselves. Sometimes these Values seem to be conservative and not ready for
rapid changes. The case of France' provides a good example of the fact that
this assumption cannot be generalised. In this country, with an old tradition of
administrative law, and where administrative procedure was in general regu-
lated by case law, a simple decree (28 November 1983) has contributed to
changing the balance in favour of citizens by imposing:

— an adversary procedure in decision-making when the rights of a legal sub-
ject are to be affected;

— an information requirement on the appeals available against the decision;

15 See Gérard Marcou, “The Legal and Regulatory Framework of Public Administra-
tion”, Paper prepared for the Expert Group Meeting of 31st July — 11th August pre-
paring the Resumed Session of the UN General Assembly on Public Administration,
p.20 1.



— an obligation to withdraw at any time a rule which is or has become unlaw-
ful and, on request of the person concerned, to withdraw any individual

decision based on this rule.

These new provisions are the first elements of an administrative procedure
concept. They are now widely used by claimants ~ if necessary before the
administrative courts.

One of the fundamental tasks of public administration in modern states is
to create solidarity among the citizens and to show the benefits of the society
they belong to. If the administrative system were not to be able to meet this
challenge, the social link and the acceptance of (political) institutions would
vanish among the people. Therefore, no decline in the importance of an ef-
fective public administration can be foreseen.

However, the public administrations of the 21st century will differ from
those at the end of the 20th century. Inherited authoritarian features will, step
by step, wither away. State authorities must be fair, efficient, transparent,
more responsive and closer to the people. The substance of public administra-
tion has to change in line with the changing expectations of society; its or-
ganisation and rules will also have to change. Functions which have become
obsolete, and the institutions which were in charge of these functions, must be
cut. The main difficulty in this context is to recognise which of the original
service functions have to be fulfilled by the public administration, and which

tasks can be delegated.
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trative and legal issue in Gerrnany Publlc budgets constramts the govern-

ment programme for restructuring the social-market economy, and the
Ulnhnheahnn of markets reqguire further actions and efforts in the deresulation
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and streamlining of state activities. In Germany there is no disagreement be-
tween the political forces and among the public in general that there is no al-
ternative to deregulation. Political debates on deregulation concentrate on the
ways and means to achieve lower government spending and lean public ad-
ministration.

I. Improving Legislative Procedures: Regulatory Checklists

1. German Checklist

Ac dierncecad hafore the term de
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tended to make government action more effective and accountable, including
the complete withdrawal from certain activities. The sta  rting point for all
deregulation is that a specific sector of economic or social life has been sub-
ject to government intervention and regulation. One important aspect of de-
regulation policies is, therefore, deregulation through improving the manage-
ment of legislative procedures. The main aim of legislation is to generate
positive social effects. In many cases, however, legislation has unintended
side effects, the scale and nature of which are not clear in advance. These

qida affarte pron lin 1n tha aran nf ~rnmnliancas ~rnote Far khaigin AQQAO  NAaTIOn

SiuC ClHIGLLY Lvall div ili in€ 4aica UJ. \rUl.l.l.l}l.lcl. iC€ COSLS 107 UuDl.llCDDCD, wULIOL=
quences for market operations, or enforcement costs for public agencies.
Legislation can therefore unintentionally undermine the main aims of policy.

An improvement in the quality of law-making is promised in particular by
what are termed “regulatory checklists”. Checklists are a method of assisting
public administrators to reach better regulatory decisions. They contain sets of
questions which reflect principles of good decision-making and require the
systematic analysis of the need for government interventions, of alternative
forms and of consequences.

A very recent and new development concerns the implementation of the
German regulatory checklist, the “Blue Checklist”, which was adopted as
long ago as 1984 by the Federal Government to determine the necessity, ef-
fectlveness and comprehen31b111ty of proposed federal legal measures. The
Blue Checklist was initiated by the Federal Ministers of Interior and Justice. It
serves primarily to assess the impact of a new regulation in its preparatory

stage. It requires law-makers to scrutinise new regulations on the basis of 10
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proposed text and effects for adrmmstratlv enforcement and for the business
community. The Blue Checklist Checklist was first presented in our series of

dialogue seminars by Prof. Siedentopf in the 1993 seminar and has since been

referred to several times. (The Blue Checklist is published in the 1993 vol-
ume of our seminar papers.)

At the beginning of this year, in March 1996, the Federal Government
decided to include the Blue Checklist as an annex to the Common Ministeriat
Rules of Procedure. These Common Ministerial Rules of Procedure are inter-
nal governmental service regulations. They are obligatory and binding on all
federal ministries. For the federal ministries the organisation and internal pro-
cedure for transacting incoming business is laid down in the general part. The
special part of these joint ministerial service rules concerns the business rela-
tionship with parliament and other constitutional organs and the legislative
procedure. The change in the rules on legislative procedure mentioned above
provides for the Blue Checklist to be applied at each stage of law drafting and
for each draft to specify compliance with the Blue Checklist.

A Cabinet decision created a new formal requirement for the preparation
of draft legislation. The new procedural rules allow more effective manage-
ment of the law-making process. According to the procedural change, any
regulatory proposal submitted to the Cabinet must indicate that the draft has
been checked on the basis of the Blue Checklist. Furthermore, the new rules

of procedure require that the results of the checking procedure be specified in
the legislative intent of the covernment draft
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The 1996 change to the Common Ministerial Rules of Procedure also in-
cludes the new obligation of a clear assessment of total costs and benefits —
including those to business, citizens and public administrations.

In order to implement a stronger cost-orientation into the legislative draft-
ing process the new rules require regulators to estimate the expected costs of
each regulatory proposal in co-operation with the administrations and busi-
nesses concerned. According to the old version of the service rules, the par-
ticipation and notification of experts and association experts and associations
had the aim of obtaining their professional views on the draft. From now on
administrators are required to consult the interested parties concerned to gain
an idea of cost effects, in particular with regard to small and medium-sized
businesses. These estimates also have to be specified in the legislative intent
of the government draft.
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Similarly in the international context the quality of government regulations is
regarded as crucial for the implementation of deregulation policies. Reguia-
tory quality is considered by many governments as a decisive component of
economic performance and government effectiveness in improving the quality
of life of citizens. Not only in Germany, but also in several other countries
regulatory checklists have been developed and are now used by administra-
tors. These checklists differ according to legal and administrative principles
and government traditions, but they all focus on the functioning of the admin-
istrative procedures through which regulations are developed and put into
practice. This common development is the background of the OECD-
Checklist which I would now like to present to you in more detail.

Last year, in March 1995, the OECD Council adopted a recommendation
that OECD member states should take effective measures to ensure the quality
and transparency of government regulations. The OECD Council recom-
mended that member states use as a guide the principles set out in the OECD
Reference Checklist for Regulatory Decision-Making.

The OECD Checklist contains ten questions on regulatory decision- and
policy-making. Not only in having the same number of questions (10), the
OECD Checklist and the German Blue Checklist reveal a number of similari-
ties. In fact the OECD Checklist was developed in close co-operation with
national experts, and the German expert played an important role in the pre-
paratory work at OECD level. Like the German checklist, the OECD Check-
list is meant to guide administrators through the increasing complexity of
regulatory design and application. The 10 questions in both checklists are,
however, not identical in their wording. The similarities are rather rooted in
the common underlying principles of reducing government intervention. Like
the German checklist, the OECD Checklist sets out to reduce the number of
regulations and, in a broader sense, to support the implementation of deregu-
lation policies. This common purpose is reflected in the first three OECD

questions:
Question one: Is the problem correctly defined?
Question two: s government action justified? and

Question three: Is regulation the best form of government action?

These three questions instruct regulators to justify their action and to look for
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Again, like the German checklist, the OECD Checklist

sessment of total costs and benefits arising from government action. The im-
portant aspects of administrative and fiscal costs, as well as regulatory costs
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checklist questions cover the cost/benefit estimates:
Question six: Do the benefits of regulation justify the costs?

Question seven: Is the distribution of effects across society transparent?

Particular interest is also given to the issue of whether compliance with the
new law can be achieved. OECD question 10, as well as the German check-
list, requires regulators to take into account the difficulties, and perhaps even
resistance, which new regulations might encounter after they have entered
into force and are meant to be implemented. In the explanatory note to the
corresponding OECD question, it is stated that, even after the most rigorous
decision-making process inside the administration, regulation still has to pass
the most demanding test of all: the public must agree to comply with it. And I
would like to add: the enforcement agencies must be willing to, and capable
of putting the regulations into practice.

The OECD considers implementation very often to be a weak phase in the
regulatory process in OECD countries. At this point I would like to quote the
OECD on the compliance issue. The OECD states that:

“Implementation should be considered at all phases of decision-making,
rather than left to the very end. One common source of non-compliance,
for example, is the failure of affected groups to understand the law, which
may result from poorly-drafted or too complex regulations, or inconsistent
interpretations by enforcement officials.”

In saying this, the OECD confirms that implementation strategies must form
an integral part of law-drafting procedures.

II. A Regulatory Management System: New Consultation Procedures

Everyone agrees that a regulatory checklist cannot stand alone. The checklist
must be applied within a broader regulatory management system that includes
elements such as information collection and analysis, consultation Processes,
and systematic evaluation of existing regulations. In view of such a broader
approach to the issue of improving the quality of government regulation, the
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will be reflected in regulatory decisions.

Regulatory management can be considered as a sub-topic of public man-
agement. Issues discussed under public management apply equally to the de-
velopment of a regulatory management system. In administrative-law coun-
tries such as Germany, with the tradition of an interventive public administra-
tion, regulatory procedures are to some extent the root of modern public ad-
ministration, because regulatory decision-making requires a professional civil
service based on a system of rules and regulations.

Like administration in general, regulatory procedures must be responsive
to public needs and expectations. A regulatory management system therefore
includes elements such as information collection and analysis, consultation
processes, and systematic evaluation of existing regulations.

An important aspect of a regulatory management system is the link be-
tween the regulator and the wider pubiic. Public officials generaily agree that
public consultation, properly done, can improve regulation. Consultation pro-
cedures might contribute to finding more effective alternatives, to lowering
costs to businesses and administration, to increasing compliance and to accel-
erating the response to new technological developments.

The question, therefore, is not whether consultation procedures make
sense, but how to carry through communication with the public. There is al-
ways the risk that consultation procedures will be dominated by groups who
are familiar with the regulatory structure in question, or by well-organised
and specialised interest groups who are experienced at making themselves
heard. Administrative practice shows that stronger groups will participate
more often in consultation and are better equipped for exerting their influ-
ence. The challenge is to manage the process of regulation to compensate for
this natural imbalance.

In view of this challenge, recommendations have been made for opening
up regulation and new consultation procedures. It is recommended that con-
sultation should take place in an open and transparent manner. It is further-
more suggested that consultation be used to review and discuss alternative
forms of government intervention prior to the development of specific regula-
tory programines.

The development towards a broad use of consultation procedures gives
reason for the assumption that consultation procedures are subject to change.
Older forms of consultation tend to be consensus-oriented. They are often re-
stricted to just a few groups, such as selected businesses and labour organisa-
tions. New consultation procedures are often linked in practice to analysis of
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These new forms of consultation are in partlcular suited to the implementation
of deregulation policies. In fact, the recent change in the German Law on
Administrative Procedures goes back to a report by a commission on deregu-
lation, which included, among other measures, recommendations on speeding
up administrative procedures. This deregulation report on the competitiveness
of the German economy was the result of extensive consultation with the

businesses and administrations concerned.
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New forms of consultation are one important aspect of the management of
regulatory procedures. Another is the management of information, also for
the purpose of improving communication between regulators and the public.
At this point one ought to discuss the impact and opportunities which new
information technologies provide for governments and administrations. I
would like only to mention that some European countries have started to use
the Internet for communicating with the public. The German government is
working on a so-called "information super-highway" and it is not difficult to
predict that the new information technologies will also come to have a great
impact on regulatory decision-making procedures.

II1. Alternatives to Traditional Regulation

The deregulation debate also touches the instruments of regulation. In the
search for more cost-effective and more flexible policy instruments alterna-
tives to traditional regulation are under discussion. In some policy fields tra-
ditional regulation is often considered to be to rigid and unresponsive in the
face of new technological and economic developments and private-sector de-
mands. The term “alternative”, for most new forms of regulation under dis-
cussion, signifies that governments abstain from rule-making.

Alternative approaches to standardised solutions and inspection-based en-
forcement strategies have been introduced in particular in the field of envi-
ronmental policies. Alternative environmental regulation is, for exampie,
based on economic incentives. Economic incentives are intended to help to
reduce water, air or soil pollution. The idea behind economic incentives is
that businesses not only comply with general standards, but that they invest
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nomic incentives are created to encourage those who can manage the techno-
logical change to meet higher standards on a voluntary basis. Such a new in-
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to support an investment in modern - and therefore in most cases expensive -
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difficulties for small and medlum-smed enterprises if the government were to
declare the new technology immediately as a legally binding standard for eve-

y R
Iyooday.

Other alternative forms of regulation are voluntary or negotiated agree-
ments, self-regulation or certification procedures. All such alternative forms
have in common a devolution of regulatory competences to private-sector ac-
tors. A clear limit to such a devolution of competences is set by the rule of
law. Therefore alternative forms of regulation cannot replace traditional
regulation on a large scale. The rule of law reserves fundamental legislative
decisions to the legislature, as provided for by constitutional law. Alternative
forms of regulation can, however, play an important role in the definition and
enforcement of certain standards, as was mentioned in the case of environ-
mental protection or of consumer law.
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away its competences completely. A typical feature of innovative instruments
of regulation is that public- and private-sector actors share competences.
Through new procedures, such as certification procedures or expert models,
the classical top-down approach in the public-private relationship is replaced
by forms of co-operation and mutual responsibilities.

As Dr. Sommermann pointed out in his presentation of the project on a
Code of Environmental Protection in the 1994 seminar, the term “co-
operation” stands for all forms of participation by individuals or non-
governmental organisations in decision-making. The co-operation might be
realised in practice by rights of hearing, participation, or even by leaving an
independent decision to citizens.

Expert-models, as another alternative form of regulation, play an increas-
ing role in the procedure for granting building permits. Here private experts
take on the responsibility of checking and guaranteeing that a building project
meets the specific legal requirements and obligations. Expert models are in-
troduced to speed up private building construction.

These examples show that alternative forms of regulation concern less the
legislative than the administrative procedures. These new forms of govern-
ment action impose new challenges on the management of public affairs.
Feed-back and control systems are required to monitor compliance with the
law. Such new procedures, however, also include the chance to reduce red-
tape and to increase the acceptance and reputation of public administration.
As pointed out before with regard to regulative checklists, aliernative forms



of regulation cannot either stand alone, but have be part of an integrated pro-
gramme on redesigning government action.

In conclusion It would like to point out that, in the light of experiences
made so far with deregulation policies, one of the most important messages
seems 10 be that impacts and effects have to be studied in close co-operation
with all groups concerned. Since deregulation does indeed often have far-
reaching effects, it would also seem advisable to start deregulation on the ba-
sis of pilot-projects. Such pilot-projects could also be useful for testing inno-
vative forms of regulation for the implementation of deregulation policies.
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The preceding dialogue-seminars concentrated on administrative procedure,
which can be defined, in a broad sense, as the activity of an administrative
authority aimed at taking a decision or some other measure, or at the conclu-
sion of an agreement. In a narrow sense, administrative procedure means the
activity of authorities directed at the examination of the basic requirements
for, and the preparation and the issuing of an administrative act (see section 9
of the German Administrative Procedure Act and, very similar, section 5 of
the Thai Draft Administrative Procedure Act). The present paper will focus
on the proceedings which follow the issuing of an administrative act, and
more specifically on the execution and the enforcement of an administrative
act.

What is the difference between execution and enforcement?

Roughly speaking, enforcement deals with the application of means of co-
ercion in order to implement an administrative act which contains an order
directed at an individual or at a group of persons, while execution refers also,
and primarily, to administrative acts which, by their very nature, cannot be
enforced because their effects come into force ipso iure. This applies to ad-
ministrative acts by which a legal position or legal relationship is formed, al-
tered or terminated (so-called “formative administrative acts”) and to adminis-
trative acts by which a legally relevant quality of a person or thing is ascer-
tained (so-called “declaratory administrative acts”).

I. The execution of administrative acts

The fact that the term “execution” is also applied to formative and declaratory
administrative acts already indicates a broad understanding of the concept. If,
for example, the owner of a piece of land makes use of a building permit,
which is a formative administrative act, he or she “executes” the administra-
tive act. Under German law this understanding is important for the system of
legal protection of third parties.

1. Executability and suspensory effect of objections and rescissory actions

Let us assume that the competent authority granted the building permit even
though the building project does not comply with certain requirements pre-
scribed by law in favour of neighbours, e.g. with the obligation to respect a
certain distance to the neighbouring house. May such a building permit (an
administrative act) be executed?
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until it is annulled; only particularly grave and evident defects may entail in-
validity of the act. Therefore, as a rule, a defective administrative act can be
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Second statement: There must be a way for the person affected by an ille-
gal administrative act to stop the execution even before a decision on its an-
nulment by the administrative authority (or by a court) is taken. Otherwise, in
the meantime, the execution of the administrative act could create a fair ac-
compli and in certain cases even cause irreparable damage.

Therefore, the German Administrative Courts Code provides for the sus-
pensory effect not only of rescissory actions, but also of objections, i.e. ad-
ministrative remedies or — according to Thai terminology (see sections 44-48
of the Thai Draft Administrative Procedure Act) - of appeals against adminis-
trative acts. Suspensory effect means that the administrative act cannot be

executed: it lacks executability. As will be shown later. a non-executable
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administrative act is also non-enforceable, so that the suspensory effect also
provides protection against any kind of enforcement.

Before embarking on a deeper analysis of the suspensory effect and ex-
ceptions to it, I want to give two examples of the possible consequences of
suspensory effect which illustrate that very different interests may be at stake
and that the legislator, in regulating suspensory effect, has to provide for a
flexible solution.

First example: The competent authority orders the ownper of a house to
demolish it because the structural stability of the house is no longer guaran-
teed so that the life and health of passers-by are at risk. If the owner, i.e. the
addressee of the administrative act, lodges an appeal against the order, the
order need not be fulfilled since the objection has suspensory effect. (Already
on this point, one might object that there must be a way to exclude the sus-
pensory effect if an imminent danger can only be averted by immediate exe-
cution.)

Second example: A person is granted a building permit. Of course, he or
she does not have any interest in lodging an objection against this administra-
tive act since it bestows a benefit on him or her. However, in this case, a
neighbour may have an interest in the building permit not being executed. Ac-
cording to German law, the neighbour may lodge an objection against the
building permit — even though he is not addressee of this act - if he is ag-
grieved in an individual position protected by law. The objection has suspen-
sory effect, which means that the addressee of the permit is not entitled to
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Each of the above examples stands for one of two patterns of legal rela-
tionships: The first pattern is characterised by an ordinary bilateral legal rela-
tionship: it is the addressee of an administrative act imposing a burden who
lodges the objection and who benefits from the suspensory effect. The second
pattern is based on a multilateral legal relationship. In the case described only
three parties are involved. The third party lodges an objection against an ad-
ministrative act bestowing a benefit on another person. The suspensory effect
is beneficial to him but detrimental to the addressee, who would have to re-
frain from building the house.

Both examples give rise to the question: How can the differing public and
private interests all be given due consideration?

2. Exclusion of suspensory effect

The German legislator has taken notice of the fact that the automatic suspen-
sory effect of an objection is not justified under all circumstances. There are
situations where public or private interests outweigh the interests of the objec-
tor in the non-execution of the administrative act. Therefore, the law provides
for a number of exceptions.

a) Order of immediate execution

The most important instrument for the public authority to exclude the suspen-
sory effect is the order of immediate execution. Art. 80 para. 2 no. 4 of the
German Administrative Courts Code stipulates that suspensory effect is not
applicable in cases in which immediate execution is ordered by the public
authority which issued the administrative act or which is charged with decid-
ing on an objection either in the public interest or in the overriding interest of
a party. In order to prevent arbitrary use of this instrument, para. 3 of the
same article lays down the obligation on the public authority which orders
immediate execution to justify the special interest in written form. Special
justification is not required in circumstances in which a public authority takes
a precautionary emergency measure in the public interest in a case of immi-
nent danger.
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Such measures do not even need a special order of immediate execution if
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they fall under the second category of administrative acts mentioned in para. 2
of section 80 of the Administrative Courts Code: Non-postponable orders and
measures taken by police officers are generally (by law) excluded from the
suspensory effect. The same applies to demands in respect of public charges
and costs (first category of para. 2).

Finally, the suspensory effect may be excluded, according to no. 3 of
para. 2 of the said article, by other laws of the Federation or of the Ldnder
for special subject-matters, in particular in respect of objections and actions
brought by third parties against administrative acts relating to investment or
the to creation of employment. The empowerment of the Lénder to stipulate
exceptions was introduced by an amendment in 1996 for the purpose of im-
proving the conditions for investment projects. it forms part of a far-reaching
reform project aimed at speeding up procedures for issuing administrative
permits.

3. Order of suspension or reinstatement of suspensory effect

Since the above-mentioned exceptions from suspensory effect can endanger
the effective legal protection owed to individuals affected by defective disad-
vantageous administrative acts, the Administrative Courts Code provides for
remedies by which the execution of an administrative act may be suspended
(even if the suspensory effect of the objection is excluded ex lege), or by
which the suspensory effect can be reinstituted (prior order of immediate exe-
cution; article 80 para. 2 no. 4).

a) Suspension of execution by the public authority

Upon demand or ex officio, the public authority which issued the administra-
tive act, or the authority which has to decide on objections, may suspend the
execution of an administrative act (article 80 para. 4 of the Administrative
Courts Code). This is even possible in the case of a beneficial administrative
act, if a third person has submitted an objection. In the above-mentioned ex-
ample of the issuing of a building permit, the addressee could ask the author-
ity to order immediate execution in order to be entitled to start the construc-
tion works irrespective of the objection lodged by the neighbour.
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In this case, of course, the authority will carefully examine the arguments

underpinning the objection. For if the neighbour is 1ght the illegal - and al-
ready executed - building permit will give rise to a claim for damages.

b) Order of suspensory effect by the court

Application to the public authority 1s not the only way to gain a suspension if
the suspensory effect of the objection is excluded. In practice, the equivalent
remedy of recourse to the administrative courts is much more important. Ar-
ticle 80 para. 5 of the Administrative Courts Code empowers administrative
courts to order or to reinstitute suspensory effect. A considerable part of their
workload is taken up with such remedies. Since the Basic Law, the German
Constitution, guarantees a fundamental right to the complete and effective ju-
dicial protection of individuals, the courts have to decide on these cases with-
out delay, if necessary within hours. In their decision, which is not a final
resolution of the case but only a provisional measure, they will take into con-
sideration the likelihood of a later rescissory action being successful and, i
the light of this, will weigh the interests involved against each other.

The same principles apply to the opposite situation in which the addressee
of a beneficial administrative act strives to have set aside an order of suspen-
sion granted in favour of a third party. If the court comes to the conclusion
that the addressee deserves protection against the suspensory effect, it will
take the respective measure.

Numerous other situations are conceivable where different public and pri-
vate interests are involved. The system of articles 80 and 80a of the Adminis-
trative Courts Code intends to provide instruments for the resolution of all the
different bilateral and multilateral situations.

II. The enforcement of administrative acts
1. Principles governing the enforcement of administrative acts

As has already been pointed out, only directive — and not formative or de-
claratory — administrative acts are capable of being enforced. Enforcement is
the ultima ratio instrument which public authorities should apply only if the
citizen does not comply with his or her duties. Unlike individuals who lodge
claims against a person, the public authority does not need to go to the court
to obtain a legal title which can be enforced, but is able to create enforceable



titles on its own bv issuing administrative acts. This is a conseguence of the
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inherent monopoly of power of the State.

Since public authorities have this far-reaching power, their competences
have to be defined very clearly. In a State governed by the rule of law each
measure of enforcement must have justification in the law, which, in turn, has
to respect the fundamental principle of proportionality.

In Germany, the law of administrative enforcement is regulated in general
laws (parliamentary acts) of the Federation and the Lédnder. A number of
specific enforcement measures are regulated in the police laws of the Ldnder.
At federal level, the most sensitive subject-area, the use of physical coercion
(including fire-arms) is regulated in a (parliamentary) law on the use of direct
coercion.

2. Schematic view of administrative enforcement

The main principles, however, are laid down in the general laws of adminis-
trative coercion. The federal law, which also inspired the laws of the Ldnder,
makes a clear distinction between the enforcement of pecuniary claims, on the
one hand, and the enforcement of an action, of toleration or omission on the
other'. The prerequisites and procedures of enforcement can be outlined in the

following scheme:

a) Enforcement of money claims (pecuniary claims)
aa) Prerequisites for the initiation of enforcement:
(1) an administrative act which provides for a payment of money;
(2) the payment has fallen due;

(3) reminder has been issued after one week.

One week later:

bb) Procedure of enforcement according to the provisions of the Tax
Code (e.g. on the seizure of goods or the attachment of a debt).

b) Enforcement of an action, toleration or omission
1
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1 The same distinction can be found in the Thai Draft Administrative Procedure Act
(sections 55-63), which reveals many parallel regulations.
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undertaking of an action, or of toleration or omission;

(1Y an adminictrative act which ordere the an
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(2) the administrative act must be incontestable (non-appealable) or
immediately executable (enforceable).

Under exceptional circumstances, administrative coercion may be
applied without a preceding administrative act (so-called “immediate
enforcement™)

- In order to prevent an unlawful act or
- an imminent danger.

Procedure of enforcement:

(1) threat of coercion {may be combined with the administrative act
which is to be enforced);

(2) determination of the means of coercion;
(3) Implementation of the means of enforcement.
The means of coercion:

(1) Substitute performance: If the obligation to undertake an action
which can be done by someone else (a fungible action) is not
fulfilled, the enforcement authority can charge another person
with the performance of the action at the expense of the person
under obligation. (Examples: the authority may charge a private
firm to remove a car or to pull down a house).

(2) Coercive penalty payment: If an action cannot be undertaken by
a third party (non-fungible action — examples: fulfilment of the
obligation to refrain from creating noise after 10 o’clock in the
evening or to present oneself for military service) and if it de-
pends solely on the will of the party liable, the latter can be
forced to undertake the action by a penalty payment.

In the case of fungible actions, the threat of a penalty payment
can be used if action by a third party is impracticable.

(3) Direct coercion: If performance by a third party or an adminis-
trative penalty payment does not produce a result, or if they are
impracticable, the authority can force the liable party to take,
tolerate or omit an action. The authority has to choose the form
of coercion which hurts or aggrieve the person or his or her
property least. (Example: In order to close the shop of a trades-
man who has defrauded his customers, the public authority must
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enough to seal the entrance door, provided that the breaking of
official seals constitutes a criminal offence entailing criminal
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When determining or making use of the various means of coercion, the ex-
ecutive authority is strictly bound by the principle of proportionality.
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PART 1I

JUDICIAL CONTROL OF PUBLIC ADMINISTRATION
BY ADMINISTRATIVE COURTS
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The Control of Public Administration by the Courts
Prof. Dr. Dr. h. c. Heinrich Siedentopf

The judicial control of administrative acts is one of the fundamental require-
ments of democracy and the rule of law. There can be no rule of law when
the State and the administrative authorities are not themselves subject to law.
The control of administrative acts must guarantee that the state is fully subject
to the law, while at the same time allowing for the efficient operation of ad-
ministrative authorities.

In citing these principles I refer to the conclusions of a ministerial meeting
of the Council of Europe, held in Madrid in November 1996. The subject of
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of this important ministerial meeting are added to my report as an appendix.

The subject of our Sixth International Dialogue Seminar is the control of
public administration by the courts. Within the series of six dialogue semi-
‘nars we have analysed a number of preconditions and elements of the rule of
law, such as the legislative process, the drafting and modernising of law, de-
regulation and codification in specific areas, as well as administrative proce-
dure. Looking back at the six years of co-operation and dialogue we can be
proud of the progress made in the common understanding of the rule-of-law
requirements in a democratic, open society. The Government of Thailand
can certainly be proud of the administrative procedure act accepted by Par-
liament last year. Our common approach to the subject so far has been justi-
fied: first and foremost in reaching a common understanding of the rule of
law as a guiding orientation for all administrative action. We all remember the
open -~ and sometimes controversial - discussion we had on the concrete
meaning and the real effect which some of the rule-of-law principles would
have for the day-to-day actions of public administrators. We all remember the
debate we had last year concerning the provision for an administrative proce-
dure which allows for effective legal remedies, a debate which covered the
draft of the public administration procedure act as well as the very concrete
and practical aspects of the implementation of the new procedure in the dif-
ferent levels, authorities and services of the public administration in Thailand.

Allow me to recall some of the issues and requirements raised in last

''''' ) I

year ’s debate:
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o the right of the persons concerned by an administrative act to be heard
and informed in due time of their rights and of points of fact and law which
are relevant to their case;

e the obligation on administrative authorities to take administrative acts
within a reasonable period of time: beyond certain time limits the admin-
istrative decision is either deemed to be taken (in a favourable or unfavour-
able sense, according to national law on the specific issue in question) and
can thus be challenged by the individual concerned, or there is a possibility
to sue the administrative authorities before the courts for failure to act;

o the obligation on administrative authorities to state reasons for their ad-
ministrative acts: this is an essential point for the possibility to challenge
administrative acts, as courts will be able to control (at least) the legality of
the act by controlling the legality of the reasons given;

o the obligation on administrative authorities actively to inform the individu-
als concerned of their rights to challenge the administrative act notified
to them (indication of remedies and the corresponding time-limits and com-
pulsory notification of administrative acts to the individual concerned).

Most of these principles are now laid down and fixed in the Thai administra-
tive procedure act - just as they are also the rule-of-law standard in most
European countries. In Thailand the implementation of these rules in the
day-to-day work and the professional and ethical standards of administrators
still have to be realised to ensure the proper functioning of the administration.
The rules in favour of individuals and citizens have to be applied in practice
with the same effectiveness and rigour as other elements of That law. We
are very curious to hear from you during this dialogue seminar about the im-
plementation of these principles and their general acceptance among citizens
and by public administrators.

Some of the above-mentioned principles require the possibility of the ad-
ministrative act falling under their respective scope being subjected to a con-
trol of legality by a court or by another independent body. The judicial con-
trol of public administration is the subject and issue at the centre of our sixth
dialogue seminar. As the above-mentioned principles of rule of law for the

administrative procedure have shown, they all lead in the final analysis to ju-
dicial control of the nublic administration - the nrgt'pﬂllrn as well as the con-
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tent of their dec181ons. It was my very strong conviction, based on my experi-
ence from the comparison of rule-of-law systems in Europe, that we would

finallv digcuss the functions and structures of the administrative courts as the
trative courts
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ultimate cornerstone of the entire system of a state based on the rule of law
and the judicial control of public administration.

The judicial control of public administration in itself must follow a number
of structural, procedural and personnel requirements, which will be dis-
cussed in confronting the development in Europe, especially in Germany,
with the draft of the Administrative Courts Code in Thailand. During the last
meetings and seminars we have learned that the functional and organisational
aspects of administrative courts are still rather controversial in the public,
political debate in Thailand: regarding the importance and the impact of ad-
ministrative courts, the controversial debate comes as no surprise. It may
even enhance the interest of citizens in the institution which has the duty to
protect their rights. As lawyers we have learned to assess the arguments used
rather than to confront positions based on ideologies and power struggles.

Dr. Sommermann will present the various procedures of administrative
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cialised administrative courts, such as the internal organisation of the courts
or the professional qualifications and career of administrative judges. Both
issues are so important and complex in themselves that each of them would

justify a dedicated seminar of more than just a few days.

Both issues are also discussed in the Council of Europe arena, for exam-
ple under the heading “The training of judges and public prosecutors in
Europe” during a multilateral meeting in Lisbon in April 1995. This meeting
included central and eastern European countries, where - with the help of
western European countries — administrative jurisdiction will be established
for the first time and from scratch. The German report for Lisbon mentioned
the German Academy of the Judiciary, which was set up by an administra-
tive agreement between the Federal Republic and the Ldnder dating from
January 1st, 1973 at Trier. Among the Academy’s clientele are administrative
judges, who are confronted with subjects like “Political-Asylum Law” or in-
terdisciplinary issues like “The Judicial System and the Media” or “Medicine
and Law”. The Academy has a specific mission in comparative and European
law and has the task to facilitate co-operation with neighbouring European
countries.

The meeting in Lisbon in 1995 was an opportunity for the 30 European
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handing down and securing the fundamental values of a democratic plural-
istic society, and to define the administration of justice as a necessary func-

tion of the State, which includes the 1uuc;pl:uucubc of the courts. The confer-
ence placed great importance on the notion of increasing professionalism
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among judges by means of rigorous selection, and by initial and in-service
training which places a premium on forming the judge’s character - a training
which does not merely provide them with technical skilis and knowledge, but
also develops their sense of responsibility and heips them to bear in mind the
social and human repercussions of their judgements with a view to efficiency
with a non-technocratic, human face. Although the training of judges has an
ethical, moral and technical side, it also reflects the varying notions of public
service in different countries and is therefore characterised by various differ-
ences that reflect the social, economic and cultural context of each country.

Looking back to our Thai-German dialogue seminars we have always re-
spected and kept in mind the social, economic and cultural context of both
countries. It was never our intention to present a ready-made blueprint of
administrative procedure or of the judicial control of administrative acts or of
the administrative courts. In our own country, in Germany, the contro} system
vis-a-vis public administration has been influenced by a rule-of-law tradition
going back to the last century, as well as by recent unlawful periods in our
country. The control system has been developed over the last 50 years under
our Basic Law and was re-introduced after German unification in the eastern
German Ldnder. The judicial control of administrative acts, as organised by
the Administrative Courts Code of January 21st 1960, is a living and learning
system, as can be deduced from the very fact of the 6 amendments since
1960. The Code reacts to changes in the judicial environment, in legislation as
well as in the academic debate. The Code has also reacted to political
changes, like German unification and the transformation of the eastern Ger-
man Ldnder and the building up of public administration based on the rule of
law. The Code aiso reacted to economic changes like global economic com-
petition and the conditions of national and international investments. The
Code should be and, in the final analysis, is a system ready to react to
changes and demands in its environment, which is the State, including Par-
liament and Government, society and the economic as well as the administra-

tive system.

Being responsive to this environment does not mean being subject to its
demands and values. Some principal requirements must be realised to make
the judicial control of administrative acts a reliable and genuine cornerstone of
the democratic systems found in our countries and based on the rule of law.
Some of these basic requirements were listed and analysed in the conclusions
of the Council of Europe at the end of the Madrid ministerial meeting in No-
vember 1996; these requirements may be discussed later this week in our
workshops:
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1. There is a variety of internal and external control mechanisms in each
politico-administrative system: control by the administrative authority and
the hierarchical system as well as by a reconsideration of administrative
decisions by non-contentious means from ouiside (Ombudsman). However
useful and efficient this system can be, the non-contentious remedy is not
sufficient in itself. This is a very strong argument in favour of independent

administrative courts with contentious remedies and procedures.

2. Among the requirements mentioned in the conclusions, there is a very
strong option for a control system in which the control of administrative
acts is realised by a judge, again without setting aside the other mecha-
nisms of political, public or professional control already in existence. As in
Germany in 1945, the control mechanisms may initially be restricted to a
limited number of acts subject to review, because of the building-up phase
of the control institutions and the professional preparation and training of
the judges. But the final aim of the concept should be to place every admin-
istrative act within the jurisdiction of administrative courts.

3. A reasonable system of control of the authority’s exercise of discretionary
power can be realised by applying the principle of proportionality.
Against the background of German experience, [ can easily predict for
Thailand a continuous debate around this principle and around the interest
in or density of the control of courts in the future.

4. As for administrative procedure, the procedure in the administrative courts
is similarly only effective if certain basic requirements are realised, such as
fair and proper hearing, the efficient functioning of the administrative
courts (legal and material independence of the judges, professional and fi-
nancial assistance). The judges should be trained in the principles and the
machinery of administrative law, and they should have acquired their own
practical experience in the field of public administration. Here I refer to the
recommendations made by the Committee of Ministers to the Member
States on the independence, efficiency and the role of judges within the
Council of Europe on 13 October 1994.

These requirements today represent a common standard, not yet realised in all
European countries, for the judicial control of administrative acts. In our dis-
cussions we should find out whether and how our Administrative Court Codes
comply with these standards.
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a) Recommendation No. R (94) 12 of the Committee of Ministers to Member
States on the Independence, Efficiency and Role of Judges, adopted on

13 October 1994 (pp. 63-66)

b) Judicial Control of Administrative Acts, Madrid, 13-15 November 1996
(pp. 93-94)
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RECOMMENDATION No. R{94) 12

OF THE COMMITTEE OF MINISTERS TO MEMBER STATES
ON THE INDEPENDENCE, EFFICIENCY AND ROLE OF JUDGES

{Adopted by the Committee of Ministers on 13 October 1994
at the 51 8th meering of the Ministers” Deputies)

The Committee of Ministers, under the terms of Article 15.5 of the Statute of the Council of Europe,
Having regard to Article 6 of the Convention for the Protection of Human Rights and Fundarnental

Freedoms (hereinafter referred to as “the Convention™) which provides that “everyone is entitled to a fair
and public hearing within a reasonable time by an independent and impartial tribunal established by law™;

Having regard to the United Nations Basic Principles or the Independence of the Judiciary, endorsed
by the United Nations General Assembly in November 1935;

Noting the essential role of judges and other persons exercising judicial functions in ensuring the .
protection of human rights and fundamental freedoms;

Desiring to promote the independence of judges in order to strengthen the rule of law in democratic
states;

Aware of the need to reinforce the positicn and powers of judges in order to achieve an efficient and
fair legal system; )

~Conscious of the desirability of ensuring the proper exercise of judicial resbonsibilitiés which are a

collection of judicial duties and powers aimed at protecting the interests of all persons,

Recommends that governments of member states adopt or reinforce all measures necessary to
promote the role of individual judges and the judiciary as a whole and strengthen their independence and
efficiency, by implementing, in particular, the following principles:

Scope of the recommendation
1. This recommendation is applicable to all persons exercising judicial functions, including those
dealing with constitutional, criminal, civil, commercial and administrative law matters.

2. With respect to lay judges and other persons exercising judicial functions, the principles laid down
in this recommendation apply except where it is clear from the context that they only apply to professional
judges, such as regarding the principles concerning the remuneration and carcer of judges.

Principle I - General principles on the independence of judges
1. All necessary measures should be taken to respect, protect and promote the independence of judges.
2. Inparticular, the following measures should be taken:
a.  The independence of judges should be guaranteed pursuant to the provisions of the Convention
and constitutional principles, for example by inserting specific provisions in the constitutions or other

63
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legislation or incorporating the provisions of this recommendation in intermal law. Subject to the legal
raditions of each state, such rules may provide, for instance, the following:

i. decisions of judges shouid not be the subject of any revision outside any appeais procedures as
provided for by law;

ii. the terms of office of judges and their remuneration should be guaranteed by law;

iii. no organ other than the courts themselves should decide on its own competence, as defined by

faw;

iv. with the exception of decisions on amnesty, pardon or similar, the government or the adminis-
tration should not be able to take any decision which invalidates judicial decisions retroactively.

b.  The executive and legislative powers should ensure that judges are independent and that steps are not
taken which could endanger the independence of judges.

c.  All decisions conceming the professional career of judges should be based on objective criteria,
and the selection and career of judges should be based on merit, having regard 10 qualifications, integrity,
ability and efficiency. The authority taking the decision on the selection and career of judges should be
independent of the government and the administration. In order to safeguard its independence, rules should
ensure that, for instance, its members are selected by the judiciary and that the authority decides itself on its
procedural rules. ,

However, where the constitutional or legal provisions and traditions allow judges to be appointed by
the government, there should be guarantees to ensure that the procedures to appoint judges are transparent
and independent in practice and that the decisions will not be influenced by any reasons other than those
related to the objective criteria mentioned above. These guarantees could be, for example, one or more of
the following:

i. a special independent and competent body to give the government advice which it follows in
practice; or

ii. the right for an individual to appeal against a decision to an independent authority; or

iii. the authority which makes the decision safeguards against undue or improper influences.

d. In the decision-making process, judges shouid be independent and be able to act without any
restriction, improper influence, inducements, pressures, threats or interferences, direct or indirect, from any
quarter or for any reason. The law should provide for sanctions against persons seeking to infiluence judges
in any such manner. Judges should have unfettered freedom to decide cases impartially, in accordance with
their conscience and their interpretation of the facts, and in pursuance of the prevailing rules of the law.
Judges should not be obliged to report on the merits of their cases to anyone outside the judiciary.

e.  The distribution of cases should not be influenced by the wishes of any party to a case or any person
concemned with the results of the case. Such distribution may, for insiance, be made by drawing of lots or a
system for automatic distribution according to alphabetic order or some similar system.

£ A case should not be withdrawn from 2 particular judge without valid reasons, such as cases of
serious illness or conflict of interest. Any such reasons and the procedures for such withdrawal should be
provided for by law and may not be influenced by any interest of the government or administration. A
decision ta withdraw a case from a judge should be taken by an authority which enjoys the same judicial

independence as judges.
3. Judges, whether appointed or eiected, shail have guaranteed tenure until a mandatory retirement age
or the expiry of their term of office.

Principle II — The authority of judges

1. All persons connected with a case, including state bodies or their representatives, should be subject
to the authority of the judge.

2. Judges should have sufficient powers and be able to exercise them in order to carry out their duties
and maintain their authority and the dignity of the court.
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Principle [II - Proper working conditions
i.  Proper conditions should be provided to enable judges to work efficieatly and, in particular, by :
a.  recruiting a sufficient number of judges and providing for appropriate training such as practical
training in the courts and, where possible, with other authorities and bodies, before appointment and during
their career. Such training shouid be free of charge t the judge and shouid in particular concern recent
legisiation and case-law. Where appropriate, the training should include study visits o European and
foreign authorities as well as courts;
b,  ensuring that the status and rmuneration of judges is commensurate with the dignity of their pro-
fession and burden of responsibilities; '
¢.  providing a clear career structure in order to recruit and retain able judges;-
d.  providing adequate support staff and equipment, in particular office automarion and data processing
facilities, to ensure that judges can act efficiently and without undue delay;
e.  taking appropriate measures to assign non-judicial tasks to other persons, in conformity with Rec-
ommendation No, R (86) 12 conceming measures o prevent and reduce the excessive workload in the courts.

2. All necessary measures should be taken to ensure the safety of judges, such as ensuring the presence
of security guards on court premises or praviding police protecticn for judges who may become or are
victims of serious threats, ‘

Principle I'V — Associations

Judges should be free to form associations which, either alone or with another body, have the task of
safeguarding their indepernidence and protecting their interests.

Principle V - Judicial responsibilities
1.  Inproceedings, judges have the duty to protect the rights and freedoms of all persons.
2. Judges have the duty and should be given the power o exercise their judicial responsibilities to
ensure that the law is property applied and cases are dealt with fairly, efficiently and speedily.
3. Judges should in particular have the following responsibilities:
a.  toact independently in all cases and free from any outside influence;

b, to conduct cases in an impartial manner in accordance with their assessment of the facts and their
understanding of the law, to ensure that a fair hearing is given to all parties and that the procedural rights of
the parties are respectsd pursuant to the provisions of the Convention;

c. to withdraw from a case or decline to act where there are valid reasons, and not otherwise, Such
reasons should be defined by faw and may, for instance, relate to serious health probiems, conflicts of inter-
est or the interests of justice;

d.  where necessary, to explain in an impartial manner procedural matters to parties;
e.  where appropriate, to encaurage the parties to reach a friendly settlement;

f except where the law or established practice otherwise provides, to give clear and complete reasons
for their judgments, using language which is readily understandable;

g.  loundergo any necessary training in order to carry out their duties in an efficient and proper manner.

Principle VI — Failure to carry out responsibilities and disciplinary offences

[.  Where judges fail to carry out their duties in an efficient and proper manner or in the event of
disciplinary offences, all necessary measures which do not prejudice judicial independence should be

talan ﬁ-mnﬂmu on the constinstional nnnr‘rn]gs and the 1 lpaal nmv;s:ggs angd mraditiong of each state, such
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measures may mcludc for instance:
a.  withdrawal of cases from the judge;
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b moving the judge to other judicial tasks within the court;

¢.  economic sanctions such as a reduction in salary for a temporary period;

d engpencion

2.  Appointed judges may not be permanently removed from office without valid reasons until
mandatory retirement. Such reasons, which should be defined in precise terms by the law, could apply in
countries where the judge is elected for a certain period, or may relate to incapacity to perform judicial
functions, commission of criminal offences or serious infringements of disciplinary rules.

3.  Where measures under paragraphs 1 and 2 of this article need to be taken, states shouid consider
setting up, by law, a special competent body which has as its task to apply any disciplinary sanctions and
measures, where they are not dealt with by a court, and whose decisions shall be controlled by a superior
judicial organ, or which is a superior judicial organ itseif. The law should provide for appropriate pro-
cedures io ensure that judges in question are given at least all the due process requirements of the
Convention, for instance thatthecaseshouldbehemﬂmmmamasomblemneandthanheyshmﬂdhavca

right to answer any charges.
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Judicial control
of administrative acts
(Madrid, 13-15 November 1996)

Conclusions

The control of administrative acts is one of the fundamental requirements of
democracy and the rule of law. The reguiatory or individual acts of the State and its many
administrative authorities regulary affects those within its jurisdiction and has ¢ direct impact
on the individual rights and freedoms recognised by the European Convention on Human
Rights. There is no denying the imbalance of power that exists between the public
administrative authorities and individuals. This relationship therefore needs to be effectively
controlled to restore citizens’ rights which have been infringed by an adminisirative authority.
There can be no rule of law when the State and its administrative authorities are not
themselves subject to the law. This is why it is essential, in the central and eastermn European
states in fransition, that administrative [aw reforms Qre considered as much @ priority Qs
constitutional and judicial reforms.

The control of administrative acts must guarantee that the State is fully subject 1o the
iaw while allowing at the same time for the efficient operation of administrative authorities. The
willingness To reform must take account of the situation appropriate to each country and aiso
of the fundamental principles that form the common heritage of Europe’s democracies. While
it may therefore be vain to try to define a Eurcpean model for the control of administrative
acts, we should nevertheless emphasise the guiding principles common to all States seeking
to build o genvuine State based on the ruie of law.

1. s imporfcnf for cenfrci andiocal cdminisfraﬂve authcrities to develop greater respect

rmin?  riew Aol e ] Al ot ~F i A Thie ~Arm s
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achieved through clear, accessible rules for political decision-makers and officials with
adrninistrative power, and through special legal fraining for such people, among them those
who draft administradive rules. A system for controlling administrative acts within the
administrative authority itself, or by other non-contentious means, for citizens to request the
reconsideration of an administrative decision (eg. Ombudsman) among them also heips to
build such ¢ climate of confidence. Futhermore, the advantage of such remedies is that they
keep judicial disputes to a minimum and relieve the workioad on the courts. lrrespective of
whether or not it is compulsory (every system has its advantages and drawbacks), such a
systern must be organised with efficiency in mind. However useful, this may be the non-
contentious remedy is not sufficient in itself.

2. In no event is it possible to eliminate the need for control of administrative acts by a
judge. Atticles 1 and 6 of the European Convention on Human Rights and the Court's
corresponding case-law gre clear on this point. It 8 important 1o stress the vital role of the
domestic courts in guaranteeing individual rights and freedoms with regard to the
administrative guthorities, by respecting the requirerment fotlegal security, and the responsibility
of the government and the legislator, which must give the administrative authorify the means
to perform that role. Here again, afthough different types of control machinery exist, States
based on the rule of law continue 10 be guided by several fundamental principles.

a. Judicial review by a court of an administrative act must be widely accessible
to natural and legal persons who may wish to take action and in terms of the acts it
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reviews.While the judicial review of all administrative acts cannot be organised overnight,
reform should not authorise any further restrictions on acts subject to review: the aim of any
reform should be to make all administrative acts, including general reguiations. subject to

raview by a iudae (the iudae responsible for administrative matters or, for certain i‘unn: of act
IGVIGW U, \JJUU&G LIV N JUUEW Ty Wt AN AT A T T WAV S T T T s Tt et 1 ¥ AR [ e L)

and in some systems, the constitutional judge). Every Council of Europe member State or
aspiring member should pay special attention to this principle, given the Court’s case-iaw in
this respect.

b. Although a judge, in his function of judging, cannot take the place of the
administrafive authority. he must provide reasonable control of the authority’s exercise of
discretionary power, in particular by applying the principle of proporiionality.

3. A systemn of judicial review of administrative acts is not in itself sufficient. All sofeguards
guaranteeing an effective remedy must be implemented. as stated in particular in Article 13
of the European Convention on Human Rights. The remedy must comply with the requirements
of Article 6 of that Convention; such remedy must provide for fair and proper hearing.

qa. A remedy cannct be effective if the judge does not enjoy the necessary
prestige and authority for an individual to be encouraged to approach him rather than
another body, and for the administrative authority to respect his decision. The judge must be
independent in his decision making and competent o deal with all administrative maiters.
Reforms aiming to remove all external pressures on the judge and to frain judges in the
principles and machinery of administrative law should therefore be encouraged.

b. A remedy cannot be effective if the cost of an administrative hearing
discourages individuais from action; if it is not possible for such proceedings {0 be free of
charge. a system of judicial and financial assistance must be provided.

C. A remedy cannot be effective if the judge cannot take a decision within a
reasonable time; the State therefore has the responsibility to provide the resources needed for
the administrative justice system tQ operate smoothly. '

d. Lastly, a rernedy cannot be effective if the judge’s decision is not fully executed
with the requiisite speed in the due process of law, pcmculcrfy in administrative mcrrfers given
the interests at stake. The judge is therefore required, by a variety of means, to play an active

role in the execution of his decisions.

94



Procedures of Administrative Courts in Germany

Dr. Karl-Peter Sommermann

I) Introduction: completeness and effectiveness of judicial protection ...
1) Completeness of judicial protection ..............c.coveiiiviiiiinnn. ...

2) Effectiveness of judicial protection ................coooiiiiiiiineinn....

I} Prerequisites to filing an action ..............cooeiiviiiiiieiireiinennaiinnn,
1) Access to administrative courts: the “opening clause” ..............
2) Other general prerequisites for the admissibility of an action ......

3) Special prerequisites for the admissibility of an action ..............

III}) KiInds Of @CtIONS ....oovveiiinniireiie vt aie et et e eeaeanns
1) ReSCISSOry aCLION .....coiviiiiiiiiiiaiei i eieiase e aarniaaeens
2) Action for mandatory injunction ................occiiiiiieiiiiiiena..,
3) Action for performance ...........civieiiiiiiii i
4) Declaratory aCtiON ......cveeiriereeinitenntiieaitiaiaetaaseennernneasaens

5) Review of validity of legal provisions ..............c.cccciiieinnn..L.

IV) Instruments of interim relief .............cooi i
1) Suspensory effect ...

2) Temporary inJUNCIONS ........veecruerienieaseneereeanranneraeanneaaness

V) Formsofappeal ...
1) General appeal ..o

2) Appeal for final TeVISION ........cooiiiiiiii

Y Comnlaints
-t l Vvlllr ------------------------------------------------------------------------

VI) ConClUSION ..o et e

55

60

70
70



56

-

) Introduction: completeness and effectiveness of judicial protection

The organisation and procedure of administrative courts have to be seen in the
light of the mission and function of the administrative jurisdiction. In Ger-
“many, where the origins of the administrative courts can be traced back to the
sixties of the 19th century', their function was not always beyond dispute.
Nowadays, it is uncontested that their primary mission is to safeguard the
rights of individuals vis-a-vis public authorities. Article 19 para. 4 of the Ba-
sic Law of 1949 (i.e. of the German Constitution) guarantees a corresponding
procedural right to judicial protection. From this provision the German Fed-
eral Constitutional Court has derived two fundamental principles, which are
binding on the legislature and on the judiciary: first, judicial protection must
be complete; second, judicial protection must be effective.

1) Completeness of judicial protection

Completeness means that the individual will obtain judicial protection against
all kinds of acts and omissions of the executive power which may infringe one
of his or her personal rights. German scholars, for greater precision, use the
term “subjective public rights” (henceforth: subjective rights), which do not
only embrace the fundamental rights enunciated in the Constitution, but also
all other rights laid down in any general regulation of the legal system. Ac-
cording to the prevailing view in German jurisprudence and doctrine, legal
rules include subjective rights if they are not only designed to serve public
interest, but have also been established in order to protect specific personal
interests”. The identification of subjective rights is easy when the legal rule in
question refers explicitly to a right of a person to do or to obtain something.
Identification is more difficult when the wording does not address individuals,
but regulates general obligations or standards. Under these circumstances, it
has to be asked whether such a legal rule serves the individual interest of a
group of persons which can be delimited from others, and which the plaintiff
who invokes the rule belongs to. To give an example: Dealing with building

1 See K.-P. Sommermann, “Implementation of Laws and the Role of Administrative
Courts”, in: H. Siedentopf/C. Hauschild/K.-P. Sommermann, Modernization of Legis-
lation and Implementation of Laws (= Speyerer Forschungsberichte, vol. 142), Speyer
1994, pp. 93-107 (at pp. 102-103).

Tha cm onllad €tlinc, oF antive
The so-called “theory of protective norm

published his book on “the subjective public rights and their protection by the German
administrative jurisdiction™.
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ing the observance of a minimum space between two nelghbourmg buildmgs
convey a subjective rlght to the nelghbours affected; they have, however, as

da fUlC UUIHCU l.IlC llUlgIlDUUI"prLULLlIIg blldrdbl{:[ Ul. ngUIdllUIlb on [ﬂe Ilum[)er
of storeys.

This short look at the doctrine of the subjective (public) rights reveals that,
in Germany, judicial control by administrative courts primarily constitutes a
means of protection of the rights of the individual and only in the second
place an instrument for safeguarding the integrity of the objective legal order.
This approach is just the opposite of the French concept, where the protection
-of individual rights was originally considered to be only secondary. While, as
a consequence of the different viewpoints, the German system focuses on
“subjective rights”, France and other European countries such as Spain and
Italy put emphasis on the aspect of whether the plaintiff has a “personal”,
“direct” or “legitimate” interest in having his or her case settled by the court.
Here the plaintiff fundamentally plays the role of an instrument to bring vio-
lations of the law before the courts.

In practice, however, there has been considerable rapprochement between
these two systems. The interpretation of legal rules by a German administra-
tive court with regard to the identification of subjective rights as a prerequisite
for the admissibility of an action will generally lead to the same result as the
examination of a French administrative court as to whether the plaintiff may
invoke an interest which gives access to judicial control. The jurisprudence of

Chirnnmann A ~AF Tnigrina rrhinh Arnsenlinaos alasmasnto
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gives evidence of the compatibility of the different approaches.

2) Effectiveness of judicial protection

Whereas the completeness of judicial protection thus refers to the right to
submit any dispute with a public authority to the courts, provided that a sub-
jective right of the citizen is at stake, effectiveness relates to the quality of
relief which is given by the courts. The German Federal Constitutional Court
has emphasised again and again that the right to judicial protection is not lim-
ited to the mere formal possibility to get relief from the courts, but that it

grants a substantive right to effective protection. Often it is the time factor

which plays a crucial role for the effectiveness of judicial relief. A court de-
cision that comes too late is of little - if any - use. Therefore, courts must be

3 1n thnarity hae nraatad a f97f arnnmnls ne ha_
able to intervene be«fﬂre the pUbll\f autieority ias Creaed a jail GLCoMmpel O U8

fore irreparable damage has been caused to the plaintiff. Consequently, the
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courts must Ub‘ VCbl.eU Wll[l LIc pUW(:l' 1o grdnt lIl[eI'IIIl I'elleI anc1 even preCaU*
tionary protection, if otherwise irreparable damage cannot be prevented. The
law of administrative court procedure has to take into account this necessity if
it is to cope with the constitutional guarantee of compiete and effective pro-
tection by the courts.

II) Prerequisites to filing an action

In principle, the German law of administrative court procedure, orientated
towards the protection of concrete individual rights, excludes popular actions,
i.e. actions filed by a non-affected quivis ex populo. Besides the fact that the
general admission of popular actions would not fit within the German concept
of judicial protection, it is hardly conceivable that such a system could work
in the long run. Given the widespread willingness of citizens to file suits
against public authorities’, administrative courts would collapse under the
workload and would, as a consequence, not be able to convey the protection
to those whose personal rights are at stake. Therefore the procedural law for
the administrative courts provides for a number of prerequisites which have to
be fulfilled in order to make an action admissible. In German procedural law,
general prerequisites, which apply to every kind of action, can be distin-
guished from special prerequisites, which are only applicable to certain kinds
of actions.

1) Access to administrative courts: the “opening clause”

The first gate an action has to pass through is the “opening clause” of section
40 para. 1, first sentence, of the Administrative Courts Code*:

“Access to administrative courts is accorded in all public law disputes
which are not of a constitutional nature to the extent that such disputes are not
expressly assigned to some other court under Federal law.”

3 In 1995, 221,759 new actions were filed in German (general) administrative courts
(according to the report on administrative courts by the Federal Statistical Office,
i inolhndan 1TO0DE ot 2 Lo I P maline AAano nat Ahiids tha antisesa Fila tha armania 1
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ised administrative courts, i.e. the social courts and the tax courts.

4 “Verwaltungsgerichtsordnung” of January 21st 1960 (Federal Law Gazette 1960 I p.
AYARY Tact amendad hy an Act nf Tune 18th 1007 ff"’\ln Tmidicial Communicatinn Acf)
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(Federal Law Gazette 1997 I p. 1430). Henceforth, sections without further indication
refer to the Administrative Courts Code.
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This provision is a clear decision against any “enumeration principle”. In
the Weimar Republic, the laws of the Ldnder still enumerated explicitly the
specific categories of law disputes which fell within the competence of the
administrative courts. The quoted section of the federal law of 1960, how-
ever, opens the way to the administrative jurisdiction for all public law dis-
putes, so that there is no doubt left that it is the mission of the administrative
courts to implement the constitutional guarantee of complete judicial protec-
tion of the individual vis-g-vis the public authorities. The general clause of
‘section 40 of the Administrative Courts Code is the counterpart of the general
clause of section 13 of the Courts Constitution Act, which opens the way to

the ordinary (civil) courts in all private law disputes.

Public law disputes are disputes which have to be decided on the basis of
public law, the latter comprising all legal rules referring to a legal relationship
where at least one party is necessarily a public authority. The exclusion of
disputes “of a constitutional nature” does not mean that the plaintiff may not
invoke constitutional rights. On the contrary: administrative court actions are
the first and main instrument for defending and enforcing fundamental rights.
Only after such remedies have been exhausted may the plaintiff file a consti-
tutional complaint in order to seek protection from the Federal Constitutional
Court. An action “of a constitutional nature”, which is not admissible under
the administrative jurisdiction, presupposes that constitutional organs are in
dispute about their rights and duties emanating from constitutional law. Such
disputes have to be settled by the Federal Constitutional Court or the constitu-
tional courts of the Ldnder, as applicabie.

As far as the exception of assignment to other courts is concerned, special
attention has to be paid to the social courts and to the tax courts. Both
branches of specialised administrative courts have their own procedural law,
which is reguiated in the Social Courts Act of 1953 and the Tax Courts Act of
1965 respectively. However, both Acts and the Administrative Courts Code
concur in all essential regulations. Another example of the assignment of
public law disputes to other courts is contained in Art. 34, third sentence, of
the Basic Law: Claims concerning the liability of state organs have to be re-
solved by the ordinary (civil) courts. This competence of the civil courts has
been maintained mainly for historical reasons. It would be perfectly consistent
with the general principles of procedural law to assign such disputes to the

PR
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There are a number of further prerequisites which are indispensable for the
admissibility of an action. The most important procedural prerequisites are the
following:

— Jurisdiction of German courts.

— Subject-matter jurisdiction of the respective administrative court: In certain
subject matters, not one of the administrative courts, but the respective
higher administrative court adjudicates as court of first instance (see sec-
tions 47 and 48); in exceptional cases, even the Federal Administrative
Court rules in the first (and last) instance (see section 50).

~ Territorial jurisdiction of the administrative court where the action is filed
(section 52).

— Capacity to participate: Not only natural and juridical persons are capable
of being a party to the proceedings, but also associations without full legal
capacity, to the extent that they can have legal rights, and public authorities
as far as this is provided for in a Land law (see section 61).

— Capacity to conduct legal proceedings: This capacity is possessed by all
(natural) persons with full legal capacity under civil law, and to a certain
extent also by other persons (see section 62 para. 2). While a plaintiff does
not need to be represented by a lawyer before an administrative court, he is
obliged to be represented before the Federal Administrative Court or the
higher administrative courts (section 67: representation by a solicitor or a
professor of law at a German university).

— The action must be filed in writing and must contain certain key elements
(sections 81 and 82); the plaintiff may have recourse to the records clerk of
the court, who is obliged to help him file the suit.

— The litigation may not be pending in another court.

— The action may not constitute an abuse of the process of the court.

3) Special prerequisites for the admissibility of an action

Starting from a sophisticated system of types of action, the German law of
administrative court procedure has established a number of special procedural
prerequisites, each of which corresponds to a particular kind of action, and
which have to be fuifilled along with the general prerequisites. Because of
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I} Kinds of actions

The most important consequence of the constitutional guarantee of complete
judicial protection, reiterated in the general clause in section 40 of the Admin-
istrative Courts Code, is the necessity of a system of actions which covers all
possible claims of individuals who invoke subjective rights vis-a-vis the public
administration. The aim of the plaintiff may be to defend himself against an
intrusion on the part of a public authority, to attain a judicial clarification of a
personal legal status, or to obtain a certain performance. The different kinds
or types of action, recognised explicitly or implicitly in the Administrative
Courts Code, take account of these different positions. While in former times
the d.uiTllSSiUlllly of an action ueperiucu on the prior lbbLllIlg of an administra-
tive act, nowadays law suits can also refer to other forms of activity or behav-
iour of the public administration. Basically five kinds of action can be distin-
guished: rescissory actions, actions for mandatory injunctions, actions for per-
formance, declaratory actions and actions concerning the review of the law-

fulness of legal provisions.

1) Rescissory action

Notwithstanding the wide range of behaviour of the public administration
which can become an object of administrative court procedures, the most im-
portant form of action is still the administrative act. If an individual wants to
attack an administrative act imposing a burden on him, a rescissory action is
the appropriate kind of action (see section 42 para. 1). This action is directed
towards the annulment of the administrative act. Therefore, the administrative
court has to examine whether the measure attacked by the plaintiff really is an
administrative act; if this is not the case, the action has to follow a different
procedural path, in most cases as an action for performance.

The definition of an administrative act is contained in section 35, first
sentence, of the Administrative Procedure Act of 1976:

“An administrative act shall be any order, decision or other sovereign

measure taken by an authority to regulate an individual case in the Sphere of
rmhh(‘ law and which is intended to have a direct, external legal effect.”
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This provision has already been discussed on another occasion’. The main
elements are: The measure must refer to an individual, or at least to a con-
crete case, and it must entail a legal effect outside the inner sphere of the
public administration. To give examples of administrative acts which can be
impugned by a rescissory action: the prohibition of an assembly, the order to
demolish a house, the prohibition on trading, the order to pay a statutory fee.
It 1s important to note that according to the German understanding of the rule
of law and of the completeness of judicial protection, no act of the public
administration is exempt from judicial control. Any form of “political-
question doctrine” or theory of “acte de gouvernement” is rejected. Conse-
quently, the “political” character of a decision is irrelevant to the question of
whether or not a measure constitutes an administrative act.

Furthermore, an admissible rescissory action presupposes that the plaintiff
claims that the administrative act infringes upon one of his or her individual
(subjective) rights (section 42 para. 2). Since German constitutional law
grants to the individual comprehensive protection of freedom from unlawful
interference by state organs, the addressees of an administrative act which
imposes a burden are always regarded as having the right of action. This right
is not as self-evident if the plaintiff is not the addressee of the administrative
act. In such a case he has to claim that the administrative act entails detrimen-
tal effects on his rights. A building permit, for instance, can be attacked by
the neighbour if he can claim that the building project violates regulations
which have been established in favour of neighbours (e.g. the definition of a
minimum space between two neighbouring buildings) and therefore convey
subjective rights to them. For a rescissory action to be deemed admissible it is
in any case not necessary to prove that a subjective right is really violated. It
is sufficient that such a violation seems to be possible. The merits of the case,
and consequently also the question as to whether the administrative act is un-
lawful and infringes a subjective right of the plaintiff, are examined by the
court ex officio once the admissibility of the action has been stated.

5 See K.-P. Sommermann, “Basic Elements of Administrative Procedure”, in: H.
Siedentopf/K.-P. Sommermann/C. Hauschild, The Rule of Law in Public Administra-
tion: The German Approach (= Speyerer Forschungsberichte, vol. 122), Speyer 1993,
pp. 37-47 (at p. 38). The second sentence of section 35 of the Administrative Procedure
Act extends the concept of the administrative act in stipulating: “A general order shall

he an adminictrative act diractad at a orcam of nannla dafined or dafinahle nn the hacic
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of general characteristics or relating to the public-law aspect of a thing or its use by the
public at large.”
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ANOUICT SPECidl prercegu uisite of the auuquluuu_y of a rescisso ry action is
the prior contestin of the administrative act in an objection procedure (see
section 68 ef seq.)’. In general, the objection is requlred to be lodged before
the adminisirative duululity which issued the administrative act. If the lssumg
authority does not provide a remedy, the superior authority, as a rule, has to
examine the case with regard to the legality and expediency of the administra-
tive act. If the superior authority confirms the act, the person affected may
file a rescissory action. The action must be filed within one month of service
of the decision on the objection (see section 74). Only if the statement of legal
remedy (including information about the location of the seat of the court
where an action can be filed) is deficient or wrong is the time limit extended

to one year (section 58 para. 2).

If all general and special prerequisites for the admissibility of the rescis-
sory action are fulfilled, the administrative court investigates the merits of the
case. The administrative court procedure is governed by the inquisitorial
principle (section 86) which makes it easier for the court to obtain the neces-
sary information and to help the citizen vis-g-vis the public administration.
The court will examine whether the administrative act is lawful, including as-
pects of both formal and procedural [awfuiness (especially the observance of
the rules laid down in the Administrative Procedure Act) as well as substan-
tive lawfulness. To the extent that an administrative act is unlawful and
through it the rights of the plaintiff have been infringed, the court will annul
the administrative act (section 113 para. 1, first sentence).

1t A3 +h 1k o +3
In cases where the administrative authority, according to the substantive

law, is authorised to act at its discretion, the court also examines whether the
administrative act may be unlawful for the reason that the statutory limits of
the authority’s discretion have been exceeded or discretion has not been used
in accordance with the purpose of the authorisation (section 114). An impor-
tant limit to the discretion of public authorities is set by the principle of pro-
portionality, which is derived from the constitutional principle of the rule of
law. The proportionality test comprises three questions: Is the administrative
act suitable for the achievement of the purpose intended (principle of suitabil-
ity)? Is there no other measure equally suitable but less harmful to the indi-
vidual (principle of necessity)? Does the burden imposed not weigh heavier
than the benefits, 1.e. do the disadvantages to the individual outweigh the ad-
vantage (o the ccmmulmy \pi‘iﬁmplc of proportlonamy in the narrow sense)?
If the court comes to the conclusion that the administrative authority did not

6 The objection procedure was already dealt with on another occasion, see Sommermann
(note 1), at pp. 101-102.



64

PRI e Y [

use its discretion correctly, it annuls
cases of unlawfulness.

2) Action for mandatory injunction

Just the opposite aim of a rescissory action is pursued by an action for manda-
tory injunction. Here the action is brought to seek an order to issue an admin-
istrative act which has been refused or omitted (section 42 para. 1). Examples
are actions directed towards the issuance of a building permit or the granting
of a subsidy. The plaintiff must claim that his rights have been infringed by
the refusal or omission of the administrative act (section 42 para. 2). Like re-
scissory actions, the action for mandatory injunction is only admissible, as a
rule, if an objection had been lodged first (see sections 68 ef seq.). Only if the
administrative authority which has to decide on the objection does not remedy

the case does the action become admissible. An exception is made in the case
of “administrative silence”: Where a decision on the objection has not been
taken within an appropriate period of time, the action is deemed to be admis-
sible without the prior completion of the objection procedure (action following

inactivity of administrative authorities, see section 75).

An admissible action for mandatory injunction is well-founded if the re-
fusal or omission of the administrative act which the plaintiff strives for is
unlawful and infringes upon the rights of the plaintiff. In this case, the court
pronounces the obligation on the administrative authority to issue the adminis-
trative act for which an application has been made. If there is still room for
administrative discretion, it pronounces the obligation to issue a decision ob-
serving the opinion of the court (section 113 para. 5).

3) Action for performance

The issuing of an administrative act is a particular form of administrative per-
formance. In addition to administrative acts, the public administration per-
forms a great many other activities, such as giving information or offering
services. If a plaintiff claims to have a right to performance, e.g. the remit-
tance of an amount of money which has been granted in a prior administrative
act or has been promised in an agreement under public law, he cannot choose
an action for mandatory injunction because it is not the administrative act
which he is striving for but simply the remittance of the money. In such
cases, the (general) action for performance is the suitable kind of action.
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sidiary character.

German administrative courts apply this kind of action not only to requests
for a positive activity by a public authority, but also to claims for an omis-
sion. If, for instance, the mayor of a town, on the occasion of a public
speech, brings a person into ill repute without having any justification to do
so, this person whose right to the integrity of personality is affected could file
an action for performance to seek, on the one hand, public withdrawal of the
defamation and, on the other, an omission of any similar defamatory declara-
tions in the future. As far as omissions in the future are concerned, an action
for performance may, exceptionally, also be directed against the impending
issuance of an administrative act, if waiting until issuance would be unrea-
sonable, e.g. because it would cause irreparable damage.

Whereas actions for mandatory injunction are only admissible if a prior
nhler‘hnn nrn(‘edum has taken nlnre and the time limit of one month has been
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observed, general actions for performance lack such procedural prerequisites.

4) Declaratory action

Declaratory actions may only be considered if none of the aforementioned
kinds of action is admissible. This is what is meant by section 43 para. 2.
Notwithstanding the subsidiarity of declaratory actions, they are a procedural
tool to seek declaration of the existence or non-existence of a legal relation-
ship, or the nullity of an administrative act. Deviating from the criterion of
the subjective right, admissibility presupposes that the plaintiff has a legiti-
mate interest in prompt declaration (section 43 para. 1). Often this will not be
the case because the legal relationship in dispute will only be a preliminary
question for the issuing of an administrative act. In such cases the individual
affected has to wait until the decision of the administrative authority has been
taken and can be attacked by a rescissory action, or, in the case of a refusal,
by an action for mandatory injunction. As a rule, declaratory actions are ad-
missible when public authorities are contesting a certain legal relationship, for
example the nationality of a person, which may be important for an indefinite

number of administrative decisions.

A special kind of declaratory action which combines rescissory and de-
claratory elements is the so-called “declaratory action by continuation”. The
typical situation is regulated in section 113 para. 1, fourth sentence:
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ceased to exist, then on application the court shall pronounce through judg-
ment that the administrative act was unlawful if the plaintiff has a legitimate

“ntavact 1 rh oa Aanlavratinn

interest in such a declaration.

This provision is applied by the courts mutatis mutandis to situations
where the administrative act had already become obsolete before the plaintiff
filed his action. A “declaratory action by continuation” might be admissible,
for instance, when a public assembly which was to take place on a certain
date and occasion had been prohibited by the competent authority and the ac-
tion was filed only after the scheduled day of the assembly. The necessary
legitimate interest of the plaintiff in a declaration on the unlawfulness of the
prohibition could, depending on the circumstances, be based upon the risk of
repeated unlawful prohibitions on similar occasions in the future. Another
legitimate interest could be an interest in rehabilitation if, for example, the
administrative authority, in its administrative act, had accused the future
plaintiff of acting illegally.

5) Review of validity of legal provisions

The Administrative Courts Code does not provide for a comprehensive action
or procedure concerning the review of legal provisions. According to the gen-
eral principles of judicial review, German courts review all legal rules which
have to be applied in the concrete case. If a court comes to the conclusion that
a statutory order or a by-law is unlawful, it will annul any administrative act
which had been issued on the basis of such regulations. However, the judge-
ment will have effect inter partes only, so that another court might come to a
different conclusion. Consequently, the federal legislature has laid down a
provision (section 47) which enables the Lénder to confer the competence of a
review procedure to their respective Higher Administrative Court, whose
judgements then have effect erga omnes. However, the review must be lim-
ited to general provisions of the Lénder ranked below statutes, i.e. below
parliamentary acts. Most Ldnder have taken advantage of this authorisation.
The competent Higher Administrative Court adjudicates on the application of
any public authority or of any person who claims that his rights have been
infringed by the legal provision or its application, or will be infringed in the
foreseeable future. If the Higher Administrative Court holds that the legal
provision is unlawful and therefore invalid, it declares it to be null and void.

¢ neither to leoal nrovisions of
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the Federation, except for provisions issued under the Federal Building Code



67

a9 1Y nor to ctatntac fr\nrlinmnnfqﬂr nni-a\ ;r\ n-n-na‘-nl Qint
G- 1y, 1V W oowdiulLo (pallialiivinal y vl 1l iwladl. JLal-

/
utes can only be declared null and void by Constitutional Courts. As far as the
compatibility of statutes of the Federation or the Ldnder with the Basic Law
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sesses the monopoly of annulment. Therefore, when an administrative court
considers that a statute on whose validity its ruling depends is unconstitu-
tional, it stays the p}roceedings and seeks an adjudication from the Federal
Constltutlonal Court’. The decision of this court will have the force of statu-
tory law®.

IV) Instruments of interim relief

Since the ordinary procedure before the administrative jurisdiction can con-
sume a considerable amount of time, particularly if the litigation goes through
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gent cases, the effectiveness of judicial protectlon can be accomplished.
Moreover, interim relief cannot be confined to mechanisms for the suspension
of administrative acts; otherwise urgent actions for performance or declara-
tion would not find their equivalents in the system of interim relief. The Ger-
man system of interim relief is a dual one: a first category of relief is based
upon suspensory effect, a second one upon temporary injunctions.

'h

1) Suspensory effect
Suspensory effect is the suitable instrument of interim relief when the individ-
ual is to be protected against an administrative act imposing a burden. If, for
instance, there were no possibility to suspend an administrative order to close
a hotel, the owner of the hotel would have suffered considerable financial
losses by the time he got a favourable judgement. If, in turn, the continued
operation of the hotel would endanger life and limb of its guests, there must
be a possibility for the competent authority to order the immediate execution
of its decision in order to prevent damage or injuries to persons. This example
shows that a schematic all-or-nothing solution would not be adequate for
dealing with interim relief. Flexible solutions are called for which are adapted

b ot +1—\a Fatatalas =)
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7 See articie 100 para. 1 of the Basic Law.
& See section 31 para. 2 of the Law on the Federal Constitutional Court.
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which, at first glance, seems to follow a schematic solution: “Objections and
rescissory actions have a suspensory effect.” This short sentence means that
the mere fact that a person
automatically causes the suspension of the administrative act. Consequently,
the act may not be executed and does not create an enforceable obligation on
the objector or plaintiff, as long as a final decision of the administrative court

has not confirmed the lawfulness of the administrative act.
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However, there are a number of exceptions from this automatism which
are listed in section 80 para. 2. Four groups of exceptions are mentioned:

— first, demands in respect of public charges and costs;
— second, non-postponable orders and measures taken by police officers;

— third, cases in which Federal law or Land law explicitly stipulates excep-
tions; and

— fourth, cases in which immediate execution is ordered by the issuing
authority.

As for the third group, the automatic suspensory effect of objections and re-
scissory actions has been abolished by an increasing number of sector-related
Acts in the last few years. This applies, for instance, to planning approval
decisions and will apply, for example, as of the beginning of 1998, to build-
ing permits: an objection lodged by a neighbour will then lack suspensory ef-
fect. The fourth group of exceptions is of great importance for the public
administration. This provision empowers the administrative authority to ex-
clude the suspensory effect by ordering immediate execution. However, sev-
eral requirements have to be met: the order must serve a special public inter-
est in immediate execution or, in multilateral legal relationships, an overrid-
ing interest of a party. Moreover, this special interest must be justified in
writing.

Even if the suspensory effect is excluded for one of the aforementioned
reasons, the objector or plaintiff will not remain helpless. Pursuant to section
80 para. 5, he may ask the administrative court to order or reinstitute suspen-
sory effect. In a summary procedure, which can be reduced, if necessary, to a
few hours, the court will decide on the basis of a weighing of interests. It will
order suspensory effect when the individual interest in the suspension out-

~weighs the public interest in the immediate execution. In this context, an im-
portant aspect will be the prospects of success in the main procedure of the
litigation.



69

As has already been indicated, interim relief by suspensory effect becomes
even more complicated in the case of multilateral relationships. Section 80a
contains specific rules for Ob_]ECtIOHS of third parties against an administrative
act issued in respeci of and in favour of another PETSOII. The umu‘:flylllg prlll-
ciple of all regulations of interim relief is the weighing of private and public
interests during the time needed for a final court decision. Sections 80 to 80b
intend to create mechanisms which allow for such flexible solutions and en-

able the courts to take into account the particularities of the individual case.

2) Temporary injunctions

In all cases which would have to be brought to the administrative court by any
kind of action other than a rescissory action, the interim relief stipulated in
section 123 is the available procedure. According to this provision, the court
mdy, upoil appucatlon, issue temporary iﬁjiii’iCLlOﬁS Section 123 para. 1 dis-
tinguishes between preventive injunctions and regulatory injunctions. Preven-
tive injunctions, on the one hand, are to safeguard the status quo. They pre-
suppose that a change to the existing situation could reasonably be expected to
frustrate or seriously impair the applicant in the realisation of a right. Regula-
tory injunctions, on the other hand, are to regulate affairs temporarily in re-
spect of a disputed legal relationship. A court will issue a regulatory injunc-
tion where it appears to be necessary in order to ward off serious disadvan-
tage or to prevent the threat of injury or for other reasons. This might be the
case when a person urgently needs the assistance of the social-security serv-
ice, or when a student wants to take up his studies, but a place at a public
university has been refused to him. The temporary injunction will oblige the

competent authority to act accordingly.

As in the procedure directed towards an order or reinstitution of suspen-
sory effect, the court will weigh all public and private interests. An aspect of
considerable weight in favour of the public interest (i.e. against an injunction)
is the danger of creating a fait accompli which will prejudice or predetermine
the court decision in the main procedure. A strong argument in favour of the
applicant will always be the imminent impairment of fundamental rights. Here
too, the prospects of success in the main procedure of the litigation have to be
taken into account.
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The Administrative Courts Code establishes several forms of appeal which
can be lodged against the decisions of administrative courts.

1) General appeal

The general appeal (sections 124 et seq.} can be directed against judgements
of the administrative courts. If the competent higher administrative court
grants leave to appeal, it will re-examine the case as to the facts and as to the
law (see section 128). The higher administrative court, instead of giving a
concluding judgement, may also quash the impugned decision and remand the
case to the administrative, if specific requirements are fulfilled, such as the
emergence of new facts or evidence, (for details see section 130).

2) Appeal for final revision

The appeal for final revision (sections 132 ef seq.) is reserved mainly for the
contesting of judgements of the higher administrative courts. The Federal
Administrative Court will examine aspects of law only.

The range of judicial appeals is completed by “complaints” (sections 146 et
seq.), which are admissible if court decisions which are neither judgements

. . 9 . .. .
nor judgement-like decrees™ are contested. Complaints are admissible, for in-
stance, against decisions of the administrative courts ordering suspensory ef-
fect or issuing temporary injunctions.

VI) Conclusion

The German law of administrative court procedure puts into concrete terms

. . . . P .
tha nanctitinitinnal gnarantas Af ramnlate and affantive inmdicnial nentantinn f tha
lrl].e WULIOLLILWLIVLIAL suul. LIl UL \JUIIIPIU v QLI iV Ll Y e J [SLUNLEYRZN] P]. VbW LIVILL Ll Ll

(subjective) rights of the individual vis-a-vis the public administration. The

9 For the “decrees”, which may substitute a judgement when no oral proceedings has
taken place, see section 84.
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completeness is accomplished by a general opening clause, which does not
even exempt political or governmental acts, and by a system of various kinds
of action, which cover all possible claims based upon subjective rights and
which allow for different kinds of judgements (annulment of administrative
acts, pronouncement of the obligation to issue an administrative act, declara-
tion concerning a legal relationship, etc.). The effectiveness of judicial pro-
tection is realised, in addition to the various kinds of actions (even including
actions to seek omissions in the future}, by a system of interim relief which
operates not only by the instrument of suspensory effect, but also, if neces-
sary, by the courts the power to issue temporary injunctions.

A sophisticated system of judicial control of the public administration can
only work if there are independent and professional courts which meet all the
requirements for the efficient discharge of this difficult task. However, at this
point we are already touching upon a new theme which will be dealt with in
the lecture by Dr. Hauschild.
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I. Introduction

Today administrative courts are ofien seen in the same way as any other
courts. The particularities of administrative jurisdiction are increasingly de-
nied. However, structural differences do remain between administrative, fis-
cal and social courts on the one side, and ordinary courts on the other.
Through the former state action is controlled, and through the latter private
conflicts are mediated or criminal cases prosecuted. Because disputes before
administrative courts call state action into question, the link between the state
and administrative courts is not of a completely different dimension than in
the case of ordinary courts. For this reason this introduction to the issue of
administrative aspects of an administrative courts system will start by recall-
ing the origins of administrative jurisdiction.

It is only over the last 130 years that an independent form of administra-
tive jurisdiction has sprung up in Germany. In the early days an institutional
link was maintained between administration and administrative courts. A fur-
ther distinct feature was that German administrative jurisdiction originated in
German provincial states, providing for different types of administrative
courts, which was the reason for a low degree of centralisation in the subse-
quent historical development.

It was the Basic Law (the German Constitution) that established in 1949

tha inetitiit: 1 F orl 1 11 1
the institutional framework for a uniform administrative courts system. The

Basic Law states that anyone whose rights have been violated by public
authority may have recourse to the courts (Article 19 para. 4). This provision
rules out any control of administration through an internal self-regulatory
body. However, the Basic Law left the institutional choices as to how admin-
istrative courts were to be organised to the legislature. It took the legislature
until 1960 to act, when the Administrative Courts Code was put into effect
and replaced the preceding distinct acts on administrative courts of the Fed-
eration and the individual Ldnder. The Administrative Courts Code makes
specific regulations on the current subject, i.e. administrative aspects of an
administrative courts system. They are contained in Part One of the Adminis-
trative Courts Code in Chapters 1 to 5. Although administrative courts are
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also governed by the Judicature Act and the German Judiciary Act.



75

II. Position of Courts in Germany
1. Structure of Jurisdiction

Administrative jurisdiction forms part of the German courts system. In Ger-
many the courts are organised in a series of tiers. In accordance with the at-
tribution of competences between the Federation and the Ldnder, as laid down
in the Basic Law, only the supreme courts of justice are federal courts,
whereas the courts of first and second instances belong to the Lénder.

The establishment of administrative courts is provided for by Section 3 of
the Administrative Courts Code (in the following the German abbreviation
VwGO is used). It is important to note that Section 3 para. 1 VwGO requires
a law on this subject matter. As regards jurisdiction for administrative cases,
the courts of first instance are the administrative courts and those of the sec-
ond inc<tance the higher administrative courts. Each Land must have at least
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one administrative court, but may not set up more than one higher adminis-
trative court. It is, however, permissible for two Ldnder to establish a joint
higher administrative court (Section 3 para. 2 VwGO).

According to the need in particular areas of work, Section 3 para. 1 (4)
and (5) VwGO allows a decentralisation or centralisation of administrative
jurisdiction, It is possibie to allocate particular areas of work to one adminis-
trative court to serve the judicial districts of several administrative courts, or
to establish particular chambers of administrative courts or senates of higher
administrative courts at other locations. Centralisation makes sense in areas of
work where this can bring about more efficient use of personnel and adminis-
trative resources because of the high number of disputes in these areas, for
example, cases regarding the granting of political asylum. An argument for
locating chambers or senates at other locations than the main seat of the court
is to attain more local dispensation of justice.

The law establishing the administrative courts must also fix the territorial
limits of an administrative court’s jurisdiction. In practice the boundaries of
judicial districts match the boundaries of the administrative areas within the
Léinder. In the case of the smaller Ldnder, they are identical with the Land
borders. In the other Ldnder the court’s jurisdiction embraces the area of a
government district.
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2. Independence of the Courts

The principle of a separation of powers by virtue of transferring the functions
of the state to organs which do not depend upon each other, and which is
explicitly set out in the Basic Law, has ensured the independence of courts
both from the legislature and from the executive.

The courts enjoy threefold independence:

e In functional and organisational terms, the judiciary stands alongside the
legislative bodies and the administrative authorities. As already mentioned,
the link between administrative authorities and administrative courts occa-
sionally found during the early days of administrative jurisdiction no longer
exists. The administrative courts dispense justice: they do not act as a self-
regulatory body for the administration.

e The judiciary at these courts is independent. Administrative courts are
staffed with judges whose legal position and independence are guaranteed
by virtue of Article 97 of the Basic Law. The provisions governing judges’
working conditions are set out in the German Judiciary Act. According to
the principles governing the service relationship of judges, judges are pre-
cluded from simultaneously exercising legislative or executive powers. By
the same token, a member of parliament or of the executive branch of gov-
ernment cannot carry out the function of a judge. Moreover, a judge re-
mains independent in practice because he is only subject to the law and not
bound by any instructions as to the discharge of his activities. He is per-
sonally independent in that he cannot be dismissed or transferred against his
will.

e The courts are also independent in respect of the cases which they handle,
i.e. they are bound in their rulings only by the law and by justice. They are
not subject to any instructions from either parliament or the government or
the administrative authorities. No functions can be vested in the courts
apart from the dispensation of justice — the sole exception being court ad-
ministration, which, however, does not enjoy the independence of the core
judicial functions.

The independence of administrative courts is repeated in Section 1 VwGO
declaring that administrative jurisdiction is exercised by courts which are in-
dependent of and separate from administrative authorities. In addition to this
basic regulation on the separation of powers, Section 39 VwGO states that
administrative affairs other than those of the administration of courts may not
be transferred to administrative courts. The term “administrative affairs” as
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used by Section 39 VwGO encompasses all activities exercised by public
authorities.

3. The Independence of Judges

Administrative court judges are independent, are not obliged to follow in-
structions and are subject only to the law. Because the service relationship of
judges is governed by the principle of the separation of powers, certain duties
are incompatible with the position of a judge. As mentioned before, the Ger-
man Judiciary Act declares in Section 4 that a judge shall not simultaneously
perform adjudicative and legislative or executive duties.

According to Section 42 Judiciary Act, a judge can be obliged to perform
an additional activity only in the administration of justice and in court ad-
ministration. The purpose of this regulation is to exclude judges from being
involved in any other state function than in jurisdiction. Such a strict separa-
tion with regard to the sphere of duties seems to be especially justified in the
case of administrative judges. This regulation applies to the service relation-
ship of judges as long as they sit in courts on a full-time or part-time basis.
The regulation on the incompatibility of duties is therefore linked to the per-
formance of adjudicative tasks. It does not prevent judges from changing to a
full-time or part-time position in public administration. In fact, judges are en-
couraged to seek a job in a ministry for a limited period of time in order to
gain an insight into the process of policy-making and law-drafting. For the
time they work for a ministry they are temporarily released (leave of absence)
from their judicial duties.

The principle of the separation of powers, which governs the service rela-
tionship of judges, is also reflected in the rules on the appointment of honor-
ary judges: Section 22 VwGO lists all those persons who may not be ap-
pointed to serve as honorary judges. Among those persons excluded from
administrative jurisdiction are members of parliament, in their capacity as
legislators, and public officials in their capacity as servants of the executive.
This incompatibility clause does not apply to public officials if they perform
their public duties on an honorary basis.

IT1. Administration of Courts and the State
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tional aspect in the organisation of courts. However, the third power is part of
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the state and the quesiion is whether there should be any institutional link
between courts and the executive branch of government. A crucial issue in the
drafting period of the Administrative Courts Code was therefore the status of
administrative courts. The presidents of the administrative courts, who had
submitted their own draft of the Administrative Courts Code, had made the
proposal that the Federal Administrative Court and higher administrative
courts should be awarded the same constitutional, administrative and budget-
ary position as the courts of audit. The objective of the proposal was to give
administrative courts a large degree of organisational autonomy, based on
models such as the French and Italian Council of States, however, within the
German courts system.

When reference is made to the institutional status of courts of audit, one
has to be aware of the fact that German audit courts are completely independ-
ent of the executive branch of government. Therefore the proposal would
have installed a relationship between courts and state very different from to-
day’s regime. The Federal Administrative Court would have been awarded
the status of a supreme federal authority, or in the case of the higher adminis-
trative court a supreme Land authority, with the same institutional rank of a
ministry and therefore free of any government supervision. Because of doubts
on the constitutionality of such a status for administrative courts, the proposal
was dismissed. Today of all the federal courts it is only the Federal Constitu-
tional Court which has the status of a supreme federal authority (Law on the
Federal Constitutional Court — Section 1: “The Federal Constitutional Court
shall be a federal court of justice independent of all other constitutional or-
gans.”).

In the subsequent debate on the institutional status of administrative courts
it was considered that their supervision must rest in the final instance with the
state. According to constitutional law all state activities, with the exception of
jurisdiction, auditing and monetary policies (Federal Bank), must be linked to
the responsibility of a ministry. Whereas the independence of jurisdiction suf-
fers no interference from the state, the courts are not free from state supervi-
sion when the administration of courts outside their core judicial functions is
concerned. In contrast to the liberties German universities enjoy, for example
in the nomination of their professors, court administration is part of state ad-
ministration and subject to the general rules of procedure and supervision.
The organisation of courts is guided therefore by two principles: the inde-
pendence of jurisdiction, on the one hand, and state supervision of the ad-
ministration on the other. The implementation of these institutional guidelines
results in a complex administrative regime for administrative courts.
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In practice it is not always easy to find a clear-cut distinction between
those court functions protected by the principle of independence and those
others subject to state supervision. Difficulties in drawing the boundaries cor-
rectly arise in particular with regard to the duties of judges. One example
will serve to make the whole debate on institutional questions more concrete:
Does the obligation on judges to wear a robe fall under their judicial inde-
pendence or is the dress code subject to state supervision? The answer is that
the outward appearance of judges does not fall within the core judicial func-
tions. Therefore a judge who refuses to wear a robe could be instructed to do
so by his superior authorities, i.e. in the final instance by the ministry in
charge. In general, however, such questions tend to be dealt with under the
guideline “in dubio pro independence”.

There is at this point no need to go any deeper into the subject matter.
Suffice it to note that since 1969 responsibility for the Federal Administrative
Court has rested with the Federal Ministry of Justice. Until 1969 this compe-

tence was attached to the Federal Ministry of the Interior. At Léinder level in

most cases responsibility for the higher administrative courts and administra-
tive courts similarly rests with the respective ministry of justice, with the ex-
ception of Bavaria, where the ministry of the interior still exercises the pow-
ers of supervision.

IV. Organisational Structure of Administrative Courts

The organisational structure of administrative courts has to adhere to the
principles mentioned above, i.e. the independence of courts and judges on the
one hand, and the integration of court administration into the system of minis-
terial responsibility on the other. Before going into detail, the following chart
is intended to give an idea of the rather complex organisational set-up of ad-
ministrative courts.
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1. Internal Structure of Jurisdiction

The internal organisation of the courts’ judicial functions in dispensing justice
is also guided by constitutional principles. According to Article 101 para. 1
Basic Law, no one may be removed from the jurisdiction of their lawful
judge. When raising the issue of the internal organisation of jurisdiction, one
has therefore to focus on the question of how the guarantee of the lawful
judge is put into practice.

The answer to this question is basically that the guarantee of the lawful
and independent, neutral judge is safeguarded by the rules on the business
distribution plan, which assigns to each judge his proper sphere of duties. The
annual establishment of the business distribution plan follows a strict proce-
dural regime. The competence to establish the business distribution plan falls
within the sphere of seif-regulatory duties of judges. The Administrative
Courts Code touches the rules governing the business distribution plan only in
a very cursory fashion. The Code refers in Section 4 VwGO to the provisions
of the second title of the Judicature Act. Thus the same rules which apply to
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the establisnment of the Dl.lSlIlESS GIS[I'IDUUOII plan in the other courts also ap-
ply to the administrative courts.

The Judicature Act requires that the so-called “board system” is installed
in all courts for the organisation of judicial functions. The board system re-
quires each court to establish a presiding board responsible for carrying out
the self-regulatory duties as they are assigned to the judges. According to the
Judicature Act, the members of the presiding board are the president of the
court and a fixed number of elected judges. The number of judges to be
elected to the presiding board depends upon the size of the court; for exam-
ple, in courts with more than 20 posts for judges, eight judges have to be
elected to the presiding board.

The prime task of the presiding board is to implement the rules for guaran-
teeing the lawful judge. The presiding board decides on the composition of
the chambers or senates and assigns the subject matters to the judges. The
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cases can it be adapted to allow for changes during this period.

In public administration the situation is quite the opposite. Here the busi-
ness distribution plan can be changed at any time without any preconditions
other than respect for orderly administration. Contrary to the position of
judges, civil servants can be assigned to another duty or post at the discretion
of the head of department.

For the assignment of business to the judges the following criteria are

relevant:
o qualifications and professional ability of the judge
e personnel composition of the judicial body (bench)

¢ the necessary specialisation on certain areas of public law in administrative
courts

s continuity in jurisdiction
¢ the necessity to further advance administrative jurisdiction

e the individual wishes expressed by the judge after consultation on the dis-
tribution of business.

In addition to the establishment of the business distribution plan, the presiding

board is assigned further duties in the management of the court’s adjudicative
functions. These duties are listed in Sections 21 a to 21 i of the Judicature
Act.
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From an institutional perspective it need only be noted that the election to
the board, the work of the presiding board and, in particular, the establish-
ment of the business distribution plan is not jurisdiction but fulfilment of spe-
cial judicial duties assigned to judges. Through this special assignment to
judges, independence in carrying out the functions assigned to the presiding
board is also guaranteed.

2. Composition and Organisation of Administrative Courts

The Administrative Courts Code regulates the composition and organisation
of administrative courts in Sections 5 to 10 VwGO. The law contains separate
provisions for the courts of first and second instance and for the supreme in-
stance at federal level. In the following the courts of first instance are dealt
with in greater detail in order to illustrate the internal structure of German
administrative courts.

Administrative courts exercise the three basic functions of courts through
separate organs. These organs are the chamber, the president, and the presid-
ing board:

e chambers (or senates in the case of the Higher Administrative Court or
Federal Administrative Court) dispense justice

o the president represents the court as such as an institution of the state, in-
cluding the court administration

¢ the presiding board is entrusted with judicial self-administration

The Administrative Courts Code mentions the chamber and the president as
organs of the administrative court of first instance in Section 5 VwGO. The
presiding board is, as already mentioned, part of the general institutional set-
up of German courts which applies to administrative courts through Section 4
VwGO in connection with the Judicature Act.

a) The Chamber System

On the structure of administrative courts the Administrative Courts Code fol-
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chambers with the participation of citizens. The chambers are composed of

three judges and two honorary judges The honorary judges however, do not
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ture’s intentions in involving citizens is to give the people an insight into the
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proceedings of the courts and thus increase the confidence of society in the
judicial system.

As the organ of jurisdiction the chamber is the basic organisational unit of
administrative courts of first instance. In contrast to the hierarchical structure
of public authorities, the chamber, as a judicial working unit, is an independ-
ent organ. The independence of jurisdiction does not tolerate any internal hi-
erarchy. Thus the chamber always acts as the court.

For several reasons the chamber system seems to be the most appropriate
form for examining the legality of public-sector action. One justification for
the chamber system is the fact that the control of public administration
through courts is often preceded by complex and, in some cases, politically
sensitive administrative procedures. It is therefore advisable to recall once
again the general functions of administrative jurisdiction in order to make a
fair estimation on the most appropriate way of organising the dispensation of
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administrative justice.
Administrative courts are empowered with:

e control of the administrative actions of specialised public authorities which
often take their decisions with the participation and involvement of other
public authorities

e control of an administrative procedure based on legal provisions such as the
Administrative Procedure Act

e control of an administrative act which has been checked, in most cases,
with regard to legality and expediency in a two-level objection procedure
before being admitted for review by administrative courts

e control of administrative decisions which are increasingly the outcome of a
political decision-making process

e control of administrative decisions through a court procedure which is gov-
erned by the requirement of examining the facts ex officio.

In addition to these powers in controlling public action, one has to take into
consideration the fact that, due to recent limitations in the rights to appeal
court decisions, the courts of first instance increasingly make the final deci-
sion in an administrative dispute.

The chamber system in administrative courts is an institutional choice to
meet the special requirement of administrative jurisdiction. Arguments in sup-
port of the chamber system are:
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o Through the participation of several judges, the interpretation of adminis-
trative law is much less influenced by individual political or ideological
prejudice.

¢ The decision of a chamber creates a much higher degree of legitimacy than
the decision of a single judge.

o The public authority affected by an administrative court decision is much
more prepared to accept the decision of a chamber than that of a single
judge, in particular when the court decision creates an obligation to change
previous administrative practice.

In spite of all the undisputed advantages which the chamber system has
brought to the establishment and reputation of the German administrative
court system, the recent changes to the Administrative Courts Code envisaged
a drastic re-orientation. In order to speed up procedures, single judges -
rather than the chamber - will be in charge of dispensing administrative jus-
tice in a large number of the disputes that are submitted to administrative
courts. According to the new regulations, chambers will in general assign a

dispute for a decision to one of its members sitting alone
o if the case does not display any complications of a factual or legal nature

e and the case is not of fundamental importance {Section 6 para 1 VwGO).

It is difficult to predict the mid-term or even long-term effects on the German
administrative courts system of the increasing assignment of disputes to single
judges. It would be premature to try to estimate what success there will be in
realising the underlying reform objectives. However, there are certain indica-
tions that give rise to some doubts about the new single-judge regime:

Firstly, incoming disputes have to be assigned to an individual member of
the chamber according to the business distribution plan, notwithstanding the
point in debate whether the court decision is ultimately taken by a chamber or
by a member of this chamber sitting alone. The reform on assigning disputes
to a member of the chamber sitting alone does therefore not affect the normal
handling of incoming business, which has to adhere to the constitutional prin-
ciple of the lawful judge.

Secondly, the real change between the traditional system of resolving dis-
putes brought before the court through the chamber and the new way of as-
signing them to a member of the chamber sitting alone is that in the latter case
the judge is deprived of the exchange of professional expertise with his col-
leagues. The reform therefore jeopardises the chamber sysiem as an institu-
tionalised form of communication among judges. The argument put forward
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to justify such an interruption to communication among the members of the
chamber is that such professional dialogue does not need any institutional
framework in those particular disputes which are eligible for assignment to an
individual judge, namely routine cases.

Thirdly, even in so-called routine cases a decision by the chamber makes
sense in view of the need for continuity of jurisdiction.

Finally, there is a real doubt as to whether the reform objective of speed-
ing up procedures before administrative courts can in fact be met. The work-
ing hours of a judge remains the same. He is able either to sit alone or to sit
with the chamber. The personnel resources of the court are not increased by
additional manpower. Whether the manpower available is used more effi-
ciently now than was previously the case remains to be proved.

b) Staffing with Judges

With regard to the personnel dimension of the organisation of administrative
courts, it need only be mentioned at this point that the Administrative Courts
Code imposes on the state the obligation to provide the required number of
presiding judges and other judges (Section 5 para 1 VwGO).

The posts of judges at courts fall within the state budget. It is, therefore,
within the responsibility and discretion of the budgetary authorities concerned
to determine the number of posts required. The courts themselves do not play
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making themselves heard during the budget-drafting procedure. It lies within
the budgetary prerogatives of the parliaments concerned to vote on the estab-
lishment plan of the courts.

Similarly courts do not have any direct influence on the recruitment and
selection of judges. As a general rule, the recruitment of judges falls under
the responsibility of the executive. Judges are appointed by the ministry re-
sponsible, i.e. in most cases by the Ministry of Justice. However, most Land
laws on the selection of judges provide for the involvement of judicial selec-
tion committees in the recruitment procedure. The composition and compe-
tences of these judicial selection committees vary. There are also judges on
them, but in every case they form a minority. On the whole, and compared
with other countries, the executive is in a strong position with regard to re-
cruiting judges.

When judges at the Federal Courts are to be appointed, a joint decision is

taken by the Federal Minister of Justice together with a judicial selection
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committee consisting of the Land ministers responsible for administrative
courts and of an equal number of members elected by the Federal Parliament
(Article 95 para 2 Basic Law).

As is often said: justice delayed is justice denied. Therefore the staffing of
courts with judges must guarantee that disputes are decided within a reason-
able time. One can question whether the average duration of administrative
courts’ procedures of 12 to 15 months at the courts of first instance could still
be considered reasonable from the perspective of a person seeking a court
decision.

However, courts, just like any other state institutions, are currently faced
with the constraints in public budgets. It is therefore not a realistic option to
believe that a remedy for long court procedures can be achieved through an
increase in the number of administrative judges.

¢) Court Offices

Each administrative court has to be equipped with a court office to assist and
complement the work of judges. The underlying legal requirement is ex-
pressed by Section 13 VwGO. The court office is an organisational part of the
court and exercises those judicial functions which are not assigned to judges.
The court office is established by the president of the court. The work of
court offices is entrusted to court clerks with a special educational back-
ground. The profession of a court clerk is a specialised career within the
German civil service.

Court offices perform a wide range of service functions. These functions
include the registration of incoming business, recording legal petitions, sum-
moning witnesses as well as fixing court and lawyers’ fees.

The actual organisational set-up of court offices can be very varied. Serv-
ice functions might be more or less centralised in a number of service units.
The above table on the organisational structure of administrative courts there-
fore gives only an indication of possible ways of organising such services, for
example, by establishing chamber offices which are directly attached to the
judges.

V. Supervision of Courts

The supervision of courts is divided into core judicial functions free of su-
pervision, judicial functions subject to supervision, and non-judicial functions
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as part of state administration and subject to fuil state supervision. The su-
pervision of courts is dealt with in Chapter 5 of the Administrative Courts
Code. The central provision of Chapter 5 is Section 38 VwGO on supervisory
competences. Section 38 VwGO assigns to the President of the court the
competence to exercise a supervisory function over judges, public officials,
public employees and other staff. The regulation is, however, incomplete
since the scope of these supervisory competences is not mentioned. This is
again an example of the fact that the Administrative Courts Code is embedded
in the system of laws governing the work of German courts.

The supervision of judges has to follow the rules established by the Ger-
man Judiciary Act. The law is that a judge may be subject to supervision only
in so far as this does not detract from his independence (Section 26 German
Judiciary Act). These provisions allow the power to censure the improper
execution of an official duty and to urge proper and prompt attention to offi-
cial duties. There can, however, be no question that any form of supervision
related to the dispensation of justice in a pending case is against the law.

The Administrative Courts Code does not deal with the supervision of
non-judicial functions. Such non-judicial functions are, for example, the man-
agement of the administrative court’s budget, book-keeping, management of
the court’s premises, the organisation of work procedures where jurisdiction
is not involved, etc. In all these cases the normal rules of procedure apply.
For administrative courts of first instance the superior supervisory authority is
the President of the Higher Administrative Court. The supreme supervisory
authorities are the ministries in charge of administrative courts.

These rules provide for a three-level administrative hierarchy for adminis-
trative courts of first instance. In the case of the Federal Administrative Court
and the higher administrative courts, there are two tiers of hierarchy with fi-
nal supervision through the ministries.

The Administrative Procedure Act applies to court administrations in so
far as re-examination of court action is itself subject to control in administra-
tive court proceedings (Section 3 para. 3 (1) Administrative Procedure Act).

VI. Professionalism of Administrative Judges

The institutional set-up of administrative courts can make a difference to the

effectiveness of administrative jurisdiction. However, in the final analysis it is
the professionalism of administrative Jiudgeg that matters.
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In 1993 the number of administrative judges at federal level was 70, out of
a total of 594 federal judges, and at the Land level 2,151 out of a total of
20,078 judges. These numbers for administrative judges do not include the
judges at military-service and disciplinary courts.

1. Service relationship of judges

The legal status of administrative judges is exactly the same as that of a judge
in an ordinary court, and transfers from one type of court to the other are
possible, though rare. They are rare because the personnel at each type of
court are administered separately without any real central co-ordination. A
further reason for the low degree of mobility is that young judges start to
specialise at a very early stage in civil, criminal or public law.

The position of judges is regulated in the German Judiciary Act. The Ju-
diciary Act of 1961 deals with the legal position of judges. For the first time it
regulated judicial tenure for the federal level in an independent sense. Previ-
ously judges had been classified as civil servants. While it is true that, like
civil servants, judges enter into a service relationship under public law vis-a-
vis the state, the status of judges is nonetheless quite specific in nature in view
of the independence of the judiciary.

Differences in the rules applying to judges in federal service and to those
in the service of a Land determine the structure of the German Judiciary Act.
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and Ldnder, the Second Part (Sections 46 to 70) to judges in federal service,
and the Third Part deals with judges in the service of a Land.

However fundamental the German Judiciary Act may be for the legal
status of German judges, there are important provisions in other statutes that
should not be ignored. For example, reference is made to civil service law in
respect of questions that can be regulated in the same way for civil servants.

Although the remuneration of judges is based on a separate salary scale, it
forms part of the Federal Remuneration Act, which correlates the remunera-
tion of civil servants, judges and university professors. The salaries of judges
correspond to comparable grades in the higher civil service. Increases in
salaries are directly linked to adjustments to civil service remuneration. A mi-

nor distinction between the remuneration of judges and civil servants was in-

troduced in the civil service reform of 1 July 1997. The recently introduced
system of performance-related pay applies only to the remuneration of civil
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servants. It was thought to be incompatible with the independence of judges to
introduce performance-related pay elements into their remuneration.

2. Qualification for Judicial Office

In Germany there is no special training for judges. All lawyers basically un-
dergo the same training and acquire the qualification for judicial office. The
German Judiciary Act contains this fundamental provision on legal training.
Section 5 provides that anyone who concludes his legal studies at a university
by taking the first state examination, as well as subsequently completing a pe-
riod of preparatory training by taking the second state examination, shall be
qualified to hold judicial office. Sections 5a on university courses and Section
5b on the preparatory training provide the framework regulations for legal
studies. The details of legal training are mainly dealt with in the training ordi-
nances of the Lédnder.

Of all the lawyers who complete legal training only a few will actually
work as a judge. Since the number of openings is small, only candidates with
outstanding aptitude, qualifications and abilities to hold judicial office are at
present appointed as assistant judges. Having successfully completed a three-
year probationary period with courts or with the public prosecutor’s office, an
assistant judge can expect a permanent appointment as soon as a budget post
becomes available.
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linked to prior practical experience in public administration. It is still pre-
ferred that judges on probation with the prospect of becoming an administra-
tive judge should usually spend a year with a public authority in order to fa-
miliarise themselves with the special features of public administration and de-
cision-making procedures. However, this rule is not enforced in full by the
ministries of justice in charge of administrative courts. This might be due to
the lack of a direct link between the ministries of justice and general public
administration. In Bavaria current practice corresponds more to the initial
concept. Here, where the Ministry of the Interior is responsible for adminis-
trative courts, judges can only qualify for permanent appointment as adminis-
trative judges if they can show proof of a minimum of five years’ practical
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VI. Conciusion

In Germany the administrative efficiency of courts has only recently become a
topic of discussion. The absence of such a discussion can be directly related to
the sensitive nature of the issues that have to be raised in the context of court
administration. In view of the independence of courts and judges, any discus-
sion of administrative efficiency is much more complicated in the case of
courts than in the case of public administration. It was not the purpose of this
presentation to spearhead such a discussion, which, however, is becoming
more and more urgent in the light of the fact that all public budgets are faced
with the necessity of making substantial savings.

The purpose of the presentation - to reveal the internal institutional set-up
of administrative courts — was much less ambitious, but complicated enough.
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Administrative Procedure Act
[Verwaltungsverfahrensgesetz (VwV{G)]
of May 25th 1976

(Federal Law Gazette I p. 1253), last amended by Article 1 of the Expedition
of Administrative Procedures Act of September 12th 1996 (Federal Law
Gazette [ p. 1354)
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Scope, Local Competence, Official Assistance

1. Scope

(1) This Act shall apply to the administrative activities under public law of
the official bodies:

1. of the Federal Government and public law entities, institutions and founda-
tions operated directly by the Federal Government,

2. of the Léinder and local authorities and other public law entities subject to
the supervision of the Ldnder where these execute Federal legislation on
behalf of the Federal authorities,

where no Federal Law or regulation contains similar or conflicting provi-
sions.

(2) This Act shall also apply to the administrative activities under public
law of the authorities referred to in paragraph 1, No. 2 when the Ldnder of
their own authority execute Federal legislation within the exclusive or concur-
rent powers of the Federal Government, where no Federal Law or regulation
contains similar or conflicting provisions. This shall apply to the execution of
Federal legislation enacted after this Act comes into force only to the extent
that the Federal legislation, with the agreement of the Bundesrat, declares this
Act to be applicable.

(3) This Act shall not apply to the execution of Federal law by d‘e Lénder
where the administrative activity of the authorities under public law is regu-

lated by a law on administrative procedure of the Linder.

(4) For the purposes of this Act "authorities” shall comprise any body
which performs tasks of public administration.

2. Exceptions

(1) This Act shall not apply to the activities of churches, religious bodies
and communities of belief and their associations and institutions.

(2) This Act also shall not apply to:
1. procedures of the Federal or local tax authorities under the Tax Code,

2. criminal and other prosecutions and the punishment of administrative of-
fences, judicial proceedings carried out on behalf of foreign legal authori-
ties in criminal and civil matters and, notwithstanding section 80, paragraph
4, to measures relating to the legal status of the judiciary,
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. proceedings at the German Patent Office and before its appointed arbitra-

tors,

. proceedings under the Social Security Code,

5. the law on the Equalisation of Burdens,

6. the law on restitution.

(3) As regards the activities:

. of the court administrations and the administrative bodies of the judiciary,

including the public law entities under their supervision, this Act shall ap-
ply only in so far as re-examination is subject to control in administrative
court proceedings;

. of the authorities in assessing performance, suitability and the like of indi-

viduals, only sections 4 to 13, 20 to 27, 29 to 38, 40 to 52, 78, 80 and 96
shall apply;

. of representatives of the Federal Government abroad, this Act shall not

apply.

. Local competence

(1) The following shall be the provisions as regards local competence:

. in matters relating to immovable assets or to a right or legal relationship

linked to a certain place: the authority in whose districts the assets or the
place is situated;

. in matters relating to the running of a firm or one of its places of business,

to the practice of a profession or to the carrying out of other permanent ac-
tivity: the authority in whose district the firm or place of business is or is to
be run, the profession practised or the permanent activity carried out;

. in other matters relating to:

a) a natural person: the authority in whose district the natural person is or
last was normally resident,

b)a legal person or association: the authority in whose district the legal
person or association is or last was legally domiciled;

.in matters for which competence cannot be derived from Nos. 1 to 3: the

authority in whose district the event giving rise to the official action occurs.

(2) In the event of several authorities being competent under paragraph 1,

the decision shall be taken by the authority first concerned with the matter

unless the sunervisory authority with overall competence in such matters de-
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termines that the decision shall be taken by another locally competent author-
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ity. In cases in which one and the same matter involves more than one place
of business of a firm, the supervisory authority can appoint one of the
authorities competent under paragraph 1, No. 2 as the authority with overall
competence where this is called for in the interests of a uniform decision for
all concerned. The said supervisory authority shall also decide as to local
competence when a number of authorities consider themselves either to pos-
sess or not to possess the relevant competence or when for other reasons there
is some doubt in the matter of competence. Where an overall supervisory
authority does not exist, the supervisory authorities competent in the matter
shall take a decision jointly.

(3) If in the course of the administrative process some change in the cir-
cumstances determining competence occurs, the authority hitherto competent
may continue the administrative process when this makes for simplicity and
efficiency of execution while protecting the interests of those concerned and
where the agreement of the authority now competent is obtained.

(4) Where delay involves a risk, and matters cannot be postponed, any
authority shall be locally competent when the event giving rise to the official
action occurs in its district. The authority locally competent under paragraph
1, Nos. 1 to 3 shall be informed immediately.

4. Authorities' duty to assist one another

(1) Each authority shall, when requested to do so, render assistance to
other authorities (official assistance).

(2) It shall not be deemed official assistance when:

1. authorities assist each other in the course of a relationship in which one is-
sues directives to another;

2. assistance involves actions which are the task of the authority approached.

5. Circumstances permitting and limits to official assistance
(1) An authority may request official assistance particularly when:
1. for legal reasons it cannot itself perform the official action;

2. for material reasons, such as the lack of personnel or equipment needed to
perform the official action, it cannot itself do so;

3. to carry out its tasks it requires knowledge of facts unknown to and unob-
tainable by it;

4. to carry out its tasks it requires documents or other evidence in the posses-
sion of the authority approached;
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.it could only carry out the task at substantially greater expense than the
authority approached.

(2) The authority approached may not provide assistance when:
1. it is unable to do so for legal reasons;

2. such assistance would be seriously detrimental to the Federal Republic or to
a Land thereof.

The authority approached shall not be obliged to submit documents or files
nor to impart information when proceedings must be kept secret either by
their nature or by law.

(3) The authority approached need not provide assistance when:

1. another authority can provide the same assistance with much greater ease or
at much lower cost;
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3. having regard to the tasks carried out by the authority requesting assistance,
it could only provide such assistance by seriously jeopardising its own
work.

(4) The authority approached may not refuse assistance on the grounds
that it considers the request inappropriate for reasons other than those given in
paragraph 3, or considers the purpose to be achieved by the official assistance
inappropriate.
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to provide assistance, it shall so inform the authority making the request. In
the event of the latter insisting that official assistance should be provided, the
decision as to whether or not an obligation to furnish such assistance exists
shall be taken by the supervisory authority with overall competence in the
matter or, where no such authority exists, the supervisory authority competent
in matters with which the authority of whom the request is made is concerned.

6. Choice of authority

In the event of a number of authorities being possible providers of official
assistance, an approach for assistance shall where possible be made to an
authority of the lowest administrative level of the administrative branch to
which the authority requesting assistance beiongs.

7. Execution of official assistance

(1) The admissibility of the measure to be put into effect by official assis-
tance shall be determined by the law applying to the authority requesting as-
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sistance and the execution of official assistance by that applying to the author-
ity of which the request is made.

(2) The authority requesting assistance shall be responsible vis-g-vis the
authority from which assistance is requested for the legality of the measure to
be taken. The authority of which assistance is requested shall be responsible
for the execution of the official assistance.

8. Cost of official assistance

(1) The authority requesting assistance shall not be liable to pay the
authority from which official assistance is requested any administrative fee
therefor. It shall, however, refund to the latter any expenses in excess of fifty
German Marks in each individual case, if so required. In the event of authori-
ties of one and the same legal entity providing each other with assistance, no
expenses shall be refundable.

(2) Where the authority from which official assistance is requested incurs
costs in undertaking an official action, those costs incurred by it which are
attributable to a third party (administrative charges, fees, expenses) shall be

refunded.

PART I

General regulations governing administrative procedure

Division 1

Principles of administrative procedure

9. Concept of administrative procedure

For the purposes of this Act, administrative procedure shall be the activity
of authorities having an external effect and directed to the examination of ba-
sic requirements, the preparation and the issuing of an administrative act or to
the conclusion of an administrative agreement under public law; it shall in-
clude the issuing of the administrative act or the conclusion of the agreement
under public law.
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16. Administrative procedure not tied to form

The administrative procedure shall not be tied to specific forms when no
legal provisions exist which specifically govern procedural form. It shall be
simple and appropriate and shall be conducted without undue delay.
11. Capacity to participate

The following shall be capable of participating in such procedures:
1. natural and legal persons,
2. associations, in so far as they can have rights,

3. authorities.

12. Capacity to act
(1) The following shall be capable of acting in administrative procedures:

. natural persons having the iegal capacity to contract under civil iaw,

(S

2. natural persons whose legal capacity to contract is limited under civil law,
where they are recognised as having the capacity to contract for the object
of the procedure under civil law or as having capacity to act under public
law,

3. legal persons and associations (section 11, No. 2) in the person of their le-
gal representatives or of specially appointed individuals,

4. authorities through their heads, representatives or persons appointed by
them.

(2) If there is a reservation of consent under section 1903 of the Civil
Code regarding the object of the procedure, a person of full age and having
legal competence who is placed under the care of a custodian shall be deemed
capable of acting in administrative procedures only in so far as he can act,
under the provisions of civil law, without the consent of the custodian, or he
is recognised as being capable of acting under the provisions of public law.

(3) Sections 53 and 55 of the Code of Civil Procedure shall apply mutatis
mutandis.

13. Participants
(1) Participants shall be:

1. those making and opposing an application,
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3.those with whom the authority wishes to conclude or has conciuded an
agreement under public law,

4.those who have been involved in the procedure by the authority under

[Py By
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(2) The authority may ex officio or upon request involve as participants
those whose legal interests may be affected by the result of proceedings.
Where such result has a legal effect for a third party, the latter may upon re-
quest be involved in the proceedings as a participant. Where he is known to
the authority, he shall be informed by it that proceedings have commenced.

(3) A person who is to be heard, but is not a participant within the sense
of paragraph 1, does not thereby become a participant.

14. Authorised representatives and advisers

(1) A participant may cause himself to be represented by a person author-

ised for that purpose. The authorisation shall empower the person to whom it

is given to take all such actions as relate to the administrative proceedings ex-
cept where its contents state otherwise. The authorised person shall provide
written evidence of his authorisation upon request. Any revocation of authori-
sation shall only become effective vis-a-vis the authority when received by it.

(2) Authorisation shall not be terminated either by the death of the person
granting such authorisation, or by any change in his capacity to act or in his
legal representative; when however, appearing in the administrative proceed-
ings on behalf of the legal successor, the authorised person shall upon request
furnish written evidence of his authorisation.

(3) Where a person is appointed to act as representative in proceedings, he
shall be the person with whom the authority deals. The authority may ap-
proach the actual participant where he is obliged to co-operate. If the author-
ity does approach the participant, the authorised representative is to be in-
formed. Provisions governing service on the representative shall remain unaf-
fected.

(4) A participant may appear in negotiations and discussions with an ad-
viser. Any points made by the adviser shall be deemed to have been put by
the participant except where the latter immediately contradicts them,

(5) Authorised representatives and advisers shall be rejected where they
act in legal matters concerning other parties on a business basis without due
authorisation.

(6) Aunthorised renresentatives and advisers mav be refused permission to
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make written submissions when they are unsuitable for this purpose; they may
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doing so adequately. Persons empowered to act in legal matters on behalf
others on a business basis may not be refused such permission.

(7) Refusal of permission under paragraphs 5 and 6 shall also be made
known to the participant whose authorised representative or adviser is refused
permission. Acts relating to the proceedings undertaken by the authorised rep-
resentative or adviser after such refusal of permission shall be invalid.

15. Appointment of an authorised recipient

A participant without domicile or normal place of residence, registered
office or executive office within the territorial application of this Act shall,
upon request and within a reasonable period, inform the authority of a person
to be his authorised recipient for the purpose of this Act. In the event of his
failing to do so, any correspondence addressed to him shall be deemed to
have been received by him on the seventh day following that of posting, ex-
cept where it is ascertained that the document has not reached the addressee
or has done so at a later date. The participant shall be informed of the legal
consequences of his omission.

16. Official appointment of a representative

(1) Where no representative is appointed, the court dealing with matters of
guardianship shall appoint a suitable representative when requested to do so
by the authorlty for:

2. an absent participant whose residence is unknown or who is prevented from
looking after his affairs;

3. a participant without residence within the territorial application of this Act
who does not comply with the authority's request to nominate a representa-
tive within the period set;

4. a participant whose mental illness or physical, mental or emotional disabil-
ity does not permit him to take part personally in the administrative pro-
ceedings;

5. matters which are the subject of proceedings and where there is no owner,
claimant, or person responsible to defend the rights and obligations in

question.
(2) In cases covered by paragraph 1, No. 4, the court responsible for ap-

nointine a representative shall be the court responsible for matters of custodi-
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erwise, the court responsible shall be the court of cu

trict the authority making the request is situated.

(3) The representative shall be entitled to claim a reasonable remuneration
and refund of his expenses from the legal entity of the authority requesting his
appointment. The authority may require the person thus represented to refund
its expenses. It shall determine the amount of remuneration and ascertain the
amount of expenditure and costs.

(4) Otherwise, in cases listed in paragraph 1, No. 4, the appointment and
office of the representative shall be governed by the provisions of the law on
custodianship [Betreuung]; in other cases, the provisions of the law on trus-

teeship [Pflegschaft] shall apply as appropriate.

17. Representatives in the case of identical submissions

(1) In the case of applications and petitions submitted in connection with

adminietrative nroceadinoe and <ioned h\r list of more than fiftv persons. or
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presented in the form of duplicated and 1dentlcal texts (identical submissions),
the person deemed to be representing the other signatories shall be that signa-
tory who is identified by his name, profession and address as being their rep-
resentative unless he is named by them as authorised representative
[Bevolimdchtigter]. Only a natural person may be a representative [Vertreter].

(2) The authority may disregard identical submissions which do not con-
tain the information referred to in paragraph 1, first sentence clearly visible
on each page containing a signature or which do not comply with the re-
quirements of paragraph 1, second sentence. If the authority wishes to pro-
ceed in this manner, it must make the fact known by giving notice in the nor-
mal manner for that locality. The authority may, moreover, disregard identi-
cal submissions when the signatories have failed to give their name or address
or have done so in an illegible manner.

(3) The power of representation shall lapse as soon as the representative or
the person represented informs the authority in writing that this is the case.
The representative may only make such a statement in respect of all the per-
sons represented. If the person represented makes such a statement, he shall
at the same time inform the authority whether he wishes to maintain his sub-
mission and whether he has appointed an authorised representative.

(4) Once the representative is no longer entitied to act, the authority may
require the persons no longer represented to appoint a joint representative
within a reasonable period. When the number of persons who are the subject
of such a requirement exceeds 50, the authority may make the fact known by
giving notice in the normal manner for that locality. If the requirement is not
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18. Representatives for participants with the same interests

(1) If more than fifty people are involved as participants in administrative
proceedings with the same interests and are unrepresented, the authorities
may require them within a reasonable period to appoint a joint representative
where otherwise the regular execution of administrative proceedings would be
impaired. If the persons of whom such a requirement is made do not comply
within the period set, the authority may ex officio appoint a joint representa-
tive. Only a natural person may be a representative.

(2) The power of representation shall lapse as soon as the representative or
person represented informs the authority in writing that this is the case. The
representative may only make such a statement in respect of all the persons
represented. If the person represented makes such a statement, he shall at the
same time inform the authority of whether he wishes to maintain his submis-
sion and whether he has appointed an authorised representative.

19. Provisions relating to representatives in the case of identical submis-
sions and those for participants with the same interests

(1) The representative shall protect carefully the interests of the persons he
represents. He may undertake all actions relating to the administrative pro-
ceedings and shall not be tied to instructions.

e Y "I“L - n £ - .
(2) The provisions of section 14, paragraphs 5 to 7 shall apply mutatis
mutandis.

(3) The representative appointed by the authority shall be entitled to claim
from its legal entity a reasonable remuneration and refund of his expenses.
The authority may require the persons represented to refund its expenditure in
equal shares. It shall determine the amount of remuneration and ascertain the
amount of expenditure and costs.

20. Persons excluded

(1) The following persons may not act on behalf of an authority:
1. a person who is himself a participant;
2. a relative of a participant;

3.a person representing a participant by virtue of the law or of a general
authorisation or in the specific administrative proceedings;

4. a relative of a person who is representing a participant in the proceedings;
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or one active on his board of management, supervisory board or similar
body; this shall not apply to a person whose employing body is a partici-
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6. a person who, outside his official capacity, has furnished an opinion or oth-
erwise been active in the matter.

On an equal footing with the participant shall be anyone who may benefit
or suffer directly as a result of the action or the decision. This shall not apply
when the benefit or disadvantage is based only on the fact that someone be-
longs to a professional body or section of the population whose joint interests
are affected by the matter.

(2) Paragraph 1 shall not apply to elections to an honorary position or to
the removal of a person from such a position.

(3) Any person excluded under paragraph 1 may, when there is a risk in-
volved in delay, undertake measures which cannot be postponed.

(4) In the event of a member of a committee (section 88) considering him-
self to be excluded, or where there is doubt as to whether the provisions of
paragraph 1 apply, the chairman of the committee must be informed. The
commission shall decide on the matter of exclusion, the person concerned not
participating in the decision. The excluded member may not attend further
discussions or be present when decisions are taken.

(5) Relatives for the purposes of paragraph 1, Nos. 2 and 4 shall be:
. a fiancé(e),
. a spouse,
. relations and relations by marriage in the direct line,
. siblings,
. children of siblings,
. spouses of siblings and siblings of spouses,

. siblings of parents,
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. persons connected by a long-term foster relationship involving a common
dwelling in the manner of parents and children (foster parents and foster

children).
The persons listed in Sentence 1 shall be deemed to be relatives even
where
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2. the relationship or relationship by marriage in Nos. 3 to 7 ceases to exist
through adoption;

3.1in case No. 8, a common dwelling is no longer involved, so long as the
persons remain connected as parent and child.

21. Fear of prejudice

(1) Where grounds exist to justify fears of prejudice in the exercise of of-
ficial duty, or if a participant maintains that such grounds exist, anyone who
is to be involved in administrative proceedings on behalf of an authority shall
inform the head of the authority or the person appointed by him and shall at
his request refrain from such involvement. In the event of the fear of preju-
dice relating to the head of the authority, the supervisory authority shall re-

quest him to refrain from involvement where he has not already done so of his
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own accord.

(2) Section 20, paragraph 4 shall apply as appropriate to a member of a
committee (section 88).

22. Commencement of proceedings

The authority shall decide after due consideration whether and when it is
to instigate administrative proceedings. This shall not apply when the author-
ity must, in law:

1. act ex officio or upon application;

2. may only act upon application and no such application is submitted.

23. Official language
(1) The official language shall be German.

(2) In the event of applications being made to an authority in a foreign
language, or submissions, evidence, documents and the like being filed in a
foreign language, the authority shall immediately require that a translation be
provided. Where necessary the authority may require that the translation pro-
vided be made by a certified or publicly authorised and sworn translator or
interpreter. If the required translation is not furnished without delay, the
authority may, at the expense of the participant, itself arrange for a translation
to be made. Where the authority employs interpreters or translators, they shall
be remunerated in accordance with the appropriate provisions of the law on
the remuneration of witnesses and experts.
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which the authorlty is to act in a certain manner and such notifications are re-
ceived in a foreign language, the period shall commence only at the moment

that a tranclation is available 1o the authority
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(4) If a notice, application or statement of intent received in a foreign lan-
guage fixes a period for a participant vis-a-vis the authority, enforces a claim
under public law or requires the fulfilment of an action, the said notice, appli-
cation or statement of intent shall be considered as being received by the
authority on the actual date of receipt where at the authority's request a
translation is provided within the period fixed by the authority. Otherwise the
moment of receipt of the translation shall be deemed definitive, unless inter-
national agreements provide otherwise. This fact should be made known when

a period is fixed.

24. Principle of investigation

(1) The authority shall determine the facts of the case ex officio. It shall
determine the type and scope of investigation and shall not be bound by the
submissions and motions to receive evidence of the participants.

(2) The authority shall take account of all circumstances of importance in
an individual case, including those favourable to the participants.

(3) The authority shall not refuse to accept statements or applications fal-
ling within its sphere of competence on the ground that it considers the state-
ment or application inadmissible or unjustified.

25. Advice and information

The authority shall cause statements or applications to be made or cor-
rected when it is clear that these have only been omitted or are erroneous due
to lack of knowledge. It shall, where necessary, give information regarding
the rights and duties devolving upon the participant in the administrative pro-
ceedings.

26. Evidence

(1) The authority shall utilise such evidence as after due consideration it
deems necessary in order to ascertain the facts of the case. In particular it

may:
1. gather information of all kinds,

2. hear the evidence of participants, witnesses and experts or gather written
statements from participants, experts and witnesses,
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4. visit and inspect the locality involved.

(2) The participants shall assist in ascertaining the facts of the case. In
particular they shall state such facts and evidence as are known to them. A
more extensive duty to assist in ascertaining the facts, and in particular the
duty to appear personally or make a statement, shall exist only where the law
specifically requires this.

(3) A duty shall exist for witnesses or experts to make a statement or fur-
nish opinions, when the law specifically requires this. When the authority has
called upon witnesses and experts, they shall be remunerated upon application
in accordance with the appropriate provisions of the law governing the remu-
neration of witnesses and experts.

27. Affirmation in place of oath

(1) In ascertaining the facts of a case, the authority may require and accept
an affirmation in place of oath only when the acceptance of such an affirma-
tion concerning the matter involved and in the proceedings concerned is pro-
vided for by law or regulation, and the authority has been legally declared
competent. An affirmation in place of oath shall only be required where other
means of establishing the truth are not available, have been without result or
require disproportionate expense. An affirmation in place of oath may not be
required of persons who are unfit to take an oath under section 393 of the
Code of Civil Procedure.

(2) If an affirmation in place of oath is recorded in writing by an author-
ity, the only persons authorised to make such a recording shall be the head of
the authority, his general deputy and members of the civil service qualified
for judicial office or who fulfil the requirements of section 110, first sentence
of the German Judiciary Act. Other members of the civil service may be
authorised by the head of the authority or his general deputy in writing to act
generally in this capacity or for individual cases.

(3) The affirmation shall consist of the affirming person confirming the
correctness of his statement on the matter concerned and declaring "I affirm
in place of an oath that to the best of my knowledge I have told the pure truth
and have concealed nothing". Authorised representatives and advisers may
take part in the recording of an affirmation in place of oath.

(4) Before an affirmation in place of oath is accepted, the person affirming
shall be informed of the significance of such an affirmation and the legal con-
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(5) The written record shall in addition contain the names of those present
and the place and date of the record. The written record shall be read to the
person making the affirmation for his approval, or, upon request, shall be
made available for him to inspect. The fact that this has been done should be
noted and signed by the person making the affirmation. The written record
shall then be signed by the person receiving the affirmation in place of oath
and by the person actually making the written record.

28. Hearing of participants

(1) Before an administrative act affecting the rights of a participant may be
executed, the latter must be given the opportunity of commenting on the facts
relevant to the decision.

(2) This hearine mav be omitted when not reguired by the circumstances

............ g may be omitted when qu

of an individual case and in particular when:

1. an immediate decision appears necessary because of the risk involved in
delay or in the public interest;

2. the hearing would jeopardise the observance of a time limit vital to the de-
cision;

3. it is intended not to diverge, to his disadvantage, from the actual statements
made by a participant in an application or statement;

4. the authority wishes to issue a general order or similar administrative acts
in considerable numbers or administrative acts using automatic equipment;

5. measures of administrative enforcement are to be taken.

(3) A hearing shall not be granted when this is grossly against the public
interest.

29. Inspection of documents by participants

(1) The authority shall allow participants to inspect the documents con-
nected with the proceedings where knowledge of their contents is necessary in
order to enforce or defend their legal interests. Until administrative proceed-
ings have been concluded, the foregoing sentence shall not apply to draft de-
cisions and work directly connected with their preparation. Where participants
are represented as provided under sections 17 and 18, only the representatives
shall be entitled to inspect documents.



where this would impair regular fulfilment of the authority's tasks, where
knowledge of the contents of the documents would be to the disadvantage of
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be kept secret under a law or by their very nature, i.e. in the rightful interests
of participants or of third parties.

(3) Inspection of documents is carried out in the offices of the authority
keeping the records. In individual cases, documents may also be inspected at
the offices of another authority or of the diplomatic or consular representa-
tives of the Federal Republic of Germany abroad. The authority keeping the
records may make further exceptions.

30. Secrecy

Participants shall be entitled to require that matters of a confidential na-
ture, especially those relating to their private lives and business, shall not be
revealed by the authority without permission.

Division 2

Time limits, deadlines, restoration

31. Time limits and deadlines

(1) The calculation of time limits and the setting of deadlines shall be sub-
ject to the provisions of sections 187 to 193 of the Civil Code as appropriate,
except where otherwise provided by paragraphs 2 to 5.

(2) A time limit set by an authority shall begin with the day after the day
on which the time limit is made known, except where the person concerned is
informed otherwise.

(3) If the end of a time limit falls on a Sunday, or on a public holiday or a
Saturday, the time limit shall end with the end of the following working day.
This shall not apply when the person concerned has been informed that the
time limit shall end on a certain day and has been referred to this provision.

(4) If an authority has to fulfil a task only for a certain period, this period
shall end at the end of the last day thereof, even where this is a Sunday, a
public holiday or a Saturday.

(5) A deadline fixed by an authority shall be observed even when it falls
on a Sunday, a public holiday or a Saturday.
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and Saturdays shall be included.

(7) Time limits fixed by an authority may be extended. Where such time
limits have already expired, they may be extended retrospectively, particu-
larly when it would be unreasonable to allow the legal consequences of the
expiry of the time limit to take their course. The authority may combine the
extension of the time limit with an additional stipulation under section 36.

32. Restoration of the status quo ante

(1) Where a person has for no fault of his own been prevented from ob-
serving a statutory time limit, he shall, upon request, be granted a restoration
of the status quo ante. The fault of a representative shall be deemed to be that
of the person he represents.

(2) Such an application must be made within two weeks of the removal of
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the application is made or during the proceedings connected with the applica-
tion. The action which the person has failed to carry out must be effected
within the application period. If this is done, restoration of the status quo ante
may be granted even without application.

(3) After a lapse of one year from the end of the time limit which was not
observed, no application may be made for the restoration of the status quo
ante and the action not carried out cannot be made good, except where it was
impossible for this to be done within the period of a year for reasons of force
majeure.

(4) The application for restoration of the status quo ante shall be decided
upon by the authority which has to decide on the matter of the action not car-
ried out.

(5) Restoration of the status quo ante shall not be permitted when this is
excluded by legal provision.

Division 3

Official certification

33. Certification of copies, photocopies, duplicated copies and negatives

(1) Every authority shall be competent to certify as true copies of docu-
ents it has itself 1ssued. In addition. authorities Pmnnwered hv statutory in-
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strument of the Federal German Government under section 1, paragraph 1,
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copies as true where the original document was issued by an authority or the
copy is required for submission to an authority, except where the law pro-
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and archives is the exclusive province of other authorities; the statutory in-
strument does not require approval of the Bundesrat.

(2) Copies may not be certified as true when circumstances justify the as-
sumption that the original contents of the documents, the copy of which is to
be certified, have been changed, and particularly when the document con-
cerned contains gaps, deletions, insertions, amendments, illegible words, fig-
ures or signs, traces of the erasure of words, figures and signs, or where the
continuity of a document composed of several sheets has been interrupted.

(3) A copy is certified as true by means of a certification note placed be-
low the copy. This note must contain:

1. an exact description of the document of which a copy is being certified,
2. a statement that the certified copy is identical with the original document
submitted,

3. a statement to the effect that the certified copy is only issued for submission
to the authority specified, when the original document was not issued by an
authority,

4. the place and date of certification, the signature of the official responsible
for certification and the official stamp.

(4) Paragraphs 1 to 3 shall apply mutatis mutandis to the certification of:
1. photocopies and similar technically duplicated documents,
2. negatives photographically prepared from documents kept by an authority.

Duplicated documents and negatives shall, when certified, be equal to cer-
tified photocopies.

34. Certification of signatures

(1) The authorities empowered by statutory orders by the German Federal
Government under section 1, paragraph 1, No. 1 and the authorities empow-
ered under the law of the Lédnder may certify signatures as true when the

cronad Aarimant ramtirad far cithmicoinn fn an atnithnrity nr nthar AFFinrial
Dlsllbu WU I.D Tiyulivid UL SUULIHDIIVIL ) all al..l.l..ll.Ull.l.y VL VLWL Vil ldal

body to which the signed document must be submitted by law. This shall not
apply to:
1. signatures without accompanying text,
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(2) A signature may only be certified when it has been made or acknowl-
edged in the presence of the certifying official.

(3) The certification note shall be placed immediately adjacent to the sig-
nature to be certified and must contain:

1. a statement that the signature is genuine,

2. an exact identification of the person whose signature is certified, and also a
statement as to whether the official responsible for certification was satis-
fied as to the identity of the person and whether the signature was made or
acknowledged in his presence,

3. a statement that the certification is only for submission to the authority or
other body mentioned,

4. the place and date of certification, the signature of the official responsible
for certification and the official stamp.

(4) Paragraphs 1 to 3 apply mutatis mutandis to the certification of per-
sonal identificatory marks.

(5) Statutory orders under paragraphs 1 and 4 do not require the approval
of the Bundesrat.

PART III

Administrative Act

Division 1

Materialisation of an administrative act

35. Concept of an administrative act

An administrative act shall be any order, decision or other sovereign
measure taken by an authority to regulate an individual case in the sphere of
public law and which is intended to have a direct, external legal effect. A
general order shall be an administrative act directed at a group of people de-
fined or definable on the basis of general characteristics or relating to the
public law aspect of a matter or its use by the public at large.
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(1) An administrative act which a person is entitled to claim may only be
accompanied by an additional stipulation when this is permitted by law or
when it is designed to ensure that the legal requirements for the administrative
act are fulfilled.

(2) Notwithstanding the provisions of paragraph 1, an administrative act
may after due consideration be issued with:

1. a stipulation to the effect that a privilege or burden shall begin or end on a
certain date or shall last for a certain period (time-limit};

2. a stipulation to the effect that the commencement or ending of a privilege
or burden shall depend upon a future occurrence which is uncertain

(condition);
3. a reservation regarding annulment
or be combined with

~4. a stipulation under which the beneficiary is required to perform, suffer or
cease a certain action (imposition);

5. a reservation to the effect that an imposition may subsequently be intro-
duced, amended or supplemented.

(3) An additional stipulation may not counteract the purpose of the admin-
istrative act.

37. Determinateness and form of an administrative act
(1) An administrative act must be sufficiently clearly defined in content.

(2) An administrative act may be issued in written, verbal or other form.
A verbal administrative act must be confirmed in writing when there is justi-
fied interest that this should be done and the person affected requests this im-
mediately.

(3) A written administrative act must reveal the issuing authority and bear
the signature or name of the head of the authority, his representative or per-
“son appointed by him.

(4) In the case of a written administrative act issued by means of automatic
equipment, the signature and name required in paragraph 3 above may be
omitted. Symbols may be used to indicate content where the person for whom
the administrative act is intended or who is affected is able to comprehend its
contents clearly from the explanations given.



(1) The agreement by a competent authority to issue a certain administra-
tive act at a later date or not to do so (assurance) must be in writing to be
valid. If, before the administrative act in respect of which such assurance was
given, participants have to be heard or the collaboration of another authority
or of a committee is required by law, the assurance may only be given after
the participants have been heard or after collaboration with the said other
authority or the committee.

(2) Notwithstanding the provisions of paragraph 1, first sentence, section
44 shall apply as appropriate to the invalidity of the assurance, section 45,
paragraph 1, Nos. 3 to 5 and paragraph 2 to the remedying of deficiencies in
the hearing of participants and the collaboration of other authorities or com-
mittees, section 48 to withdrawal and, notwithstanding paragraph 3, section
49 to annulment.

(3) In the event of the basic facts or legal situation of the case changing
after an assurance has been given to such an extent that, had the authority
known of the subsequent change, it would not have given the assurance or
could not have done so for legal reasons, the authority is no longer bound by
its assurance.

39. Grounds for an administrative act

(1) An administrative act which is given or confirmed in writing must be

accompanied by a written statement of grounds. This statement of grounds

‘must contain the chief material and legal grounds which have caused the

authority to take its decision. The grounds given in connection with discre-

tionary decisions should also contain the points of view which led the author-

ity to exercise its powers of discretion.

(2) No statement of grounds is required:

1. when the authority is granting an application or is acting upon a declaration

and the administrative act does not infringe upon the rights of another;

2. when the person for whom the administrative act is intended or who is af-
fected thereby is already acquainted with the opinion of the authority as to
the material and legal positions and able to comprehend it without written
argumentation;

3. when the authority issues identical administrative acts in considerable num-
bers or with the help of automatic equipment and individual cases do not
merit a statement of grounds;

4. when this derives from a legal provision;
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40. Discretion

Where an authority is empowered to act at its discretion, it shall do so in
accordance with the purpose of such empowerment and shall respect the legal
limits to such discretionary powers.

41. Notification of an administrative act

(1) An administrative act shall be made known to the person for whom it
1s intended or who is affected thereby. Where an authorised representative is
appointed, the notification may be addressed to him.

(2) An administrative act in writing which is sent by post within the terri-
torial application of this Act shall be deemed to have been delivered on the
third day after posting, except where it is not received or is received at a later
date; in the case of doubt the authority must prove receipt of the administra-
tive act and the time of receipt.

(3) An administrative act may be publicly promulgated where this is
permitted by law. A general order may also be publicly promulgated when
notification of those concerned is impracticable.

(4) The public promulgation of an administrative act in writing shall be ef-
fected by advertising the operative part in the manner normal in the district.
Promulgation shall state where the administrative act and its statement of
grounds may be inspected. The administrative act shall be deemed to have
been promulgated two weeks after the date of advertising by the means cus-
tomary in the district. A general order may fix a different day for this purpose
but in no case may this be earlier than the date following advertisement.

(5) Provisions governing the promulgation of an administrative act by
service shall remain unaffected.

42. Obvious errors in an administrative act

The authority may at any time correct clerical mistakes and errors in cal-
culation and similar obvious inaccuracies in an administrative act. When the
person concerned has a justifiable interest, correction must be undertaken.
The authority shall be entitled to request presentation of the document for cor-
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Validity status of an administrative act

43. Validity of an administrative act

(1) An administrative act shall become effective vis-a-vis the person for
whom it is intended or who is affected thereby at the moment he is notified
thereof. The administrative act shall apply in accordance with its tenor as no-
tified.

(2) An administrative act shall remain effective for as long as it is not
withdrawn, annulled, otherwise cancelled or expires for reasons of time or for
any other reason.

(3) An administrative act which is invalid shall be ineffective.

44. Invalidity of an administrative act

(1) An administrative act shall be invalid where it is very gravely errone-
ous and this is obvious when all relevant circumstances are duly considered.

(2) Regardless of the conditions laid down in paragraph 1, an administra-
tive act shall be invalid if:

1.1t 1s issued in written form but fails to show the issuing authority;

2. by law it can be issued only by means of the delivery of a document, and
this method is not followed;

. it has been issued by an authority acting beyond its powers as defined in
section 3, paragraph 1, No. 1 and without further authorisation;

LIS

4. it cannot be implemented by anyone for material reasons;

5. it requires an action in contravention of the law incurring a sanction in the
form of a fine or imprisonment;

6. it offends against morality.
(3) An administrative act shall not be invalid merely because:

1. provisions regarding local competence have not been observed, except
where a case covered by paragraph 2, No. 3 occurs;

2. a person excluded under section 20, paragraph 1, first sentence, Nos. 2 to
6 is involved;

3. a committee required by law to lay a part
hvn act did not take or did n not t hav
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(4) If the invalidity only applies to part of the administrative act it shall be
entirely invalid where the invalid portion is so substantial that the authority
would not have issued the administrative act without the invalid portion.

(5) The authority may ascertain invalidity at any time ex officio; it must be
ascertained upon application when the person making such an application has
a justified interest in so doing.

45. Making good defects in procedure or form

(1) An infringement of the regulations governing procedure or form which
does not render the administrative act invalid under section 44 shall be ig-
nored when:

1. the application necessary for the issuing of the administrative act is subse-
quently made;

2. the necessary statement of grounds is subsequently provided;
3. the necessary hearing of a participant is subsequently held;

4. the decision of a committee whose collaboration is required in the issuing
of the administrative act is subsequently taken;

5. the necessary collaboration of another authority is subsequently obtained.

(2) Actions referred to in paragraph | may be made good up to the time of
the conclusion of proceedings before the administrative court.

(3) Where an administrative act lacks the necessary statement of grounds
or has been issued without the necessary prior hearing of a participant, so that
the administrative act could not have been contested in good time, failure to
observe the period for legal remedy shall be regarded as unintentional. The
event resulting in restoration of the status quo ante under section 32, para-
graph 2 shall be deemed to occur when omission of the procedural action is
made good.

46. Consequences of defects in procedure and form

Application for annulment of an administrative act which is not invalid un-
der section 44 cannot be made solely on the ground that it came into being
through the infringement of regulations governing procedure, form or local
competence, where it is evident that the infringement has not influenced the
decision on the matter.
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erting a defective administrative act
(1) A defective administrative act may be converted into a different admin-
1strative act when it would have the same aim, when it could legally have

been issued by the issuing authority using the procedures and forms in fact
adopted, and when the requirements for its issue have been fulfilled.

(2) Paragraph 1 shall not apply when the different administrative act
would contradict the clearly recognisable intention of the issuing authority or
when its legal consequences would have been less favourable for the person
affected than those of the defective act. Conversion is not permissible when
the withdrawal of the administrative act would not be allowable.

(3) A decision dictated by a legal requirement cannot be converted into a
discretionary decision.

(4) Section 28 shall apply rutatis mutandis.

48. Withdrawal of an unlawful administrative act

(1) An unlawful administrative act may, even after it has become non-
appealable, be withdrawn in whole or in part either retrospectively or with
effect for the future. An administrative act which gives rise to a right or an
advantage relevant in legal proceedings or confirms such a right or advantage
(beneficial administrative act) may only be withdrawn subject to the restric-
tions of paragraphs 2 to 4.

(2) An unlawful administrative act which provides for a once-and-for-all
or continuing payment of money or the making of a divisibie material contri-
bution, or which is a prerequisite for these, may not be withdrawn so far as
the beneficiary has relied upon the continued existence of the administrative
act and his reliance is, having regard to the public interest in a withdrawal,
deserving of protection. Reliance is in general deserving of protection when
the beneficiary has utilised the contributions made or has made financial ar-
rangements which he can no longer cancel, or can cancel only by suffering a
disadvantage which cannot reasonably be asked of him. The beneficiary can-
not claim reliance when:

1. he obtained the administrative act by false pretences, threat or bribery;

2. he obtained the administrative act by giving information which was sub-

ntially ina
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3.he was aware of the illegality of the administrative act or was unaware
thereof due to gross negligence.
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be withdrawn with retrospective effect.

(3) If an unlawful administrative act not covered by paragraph 2 is with-
drawn, the authority shall upon application make good the disadvantage to the
person affected deriving from his reliance on the existence of the act to the
extent that his reliance merits protection having regard to the public interest.
Paragraph 2, third sentence shail apply. However, the disadvantage in finan-
cial terms shall be made good to an amount not to exceed the interest which
the person affected has in the continuance of the administrative act. The fi-
nancial disadvantage to be made good shall be determined by the authority. A
claim may only be made within a year, which period shall commence as soon
as the authority has informed the person affected thereof.

(4) If the authority learns of facts which justify the withdrawal of an un-
lawful administrative act, the withdrawal may only be made within one year

from the date of crmrnno suich knowledeoe. This shall not nnnlw in the case of

ALWFALE LRiWw weiRlwr WA SRALBRAEE DWW AL AARANS VY LW b, A BRI SRIGRIL ALWAL ARy AEA Uil wiaoiw

paragraph 2, th1rd sentence, No. 1.

(5) Once the administrative act has become non-appealable, the decision
concerning withdrawal shall be taken by the authority competent under section
3. This shall also apply when the administrative act to be withdrawn has been
issued by another authority.

49. Revocation of a legal administrative act

(1) A legal, non-beneficial administrative act may, even after it has be-
come non-appealable, be revoked in whole or in part with effect for the fu-
ture, except when an administrative act of like content would have to be is-
sued or when revocation is not allowable for other reasons.

(2) A legal, beneficial administrative act may, even when it has become
non-appealable, be revoked in whole or in part with effect for the future only
when:

1. the revocation is permitted by law or the right of revocation is reserved in
the administrative act itself;

2. the administrative act is combined with an imposition which the beneficiary
has not complied with either at all or not within the time limit set;

. .
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. .
. the authority would be entitled, as a result of a su

cumstances, not to issue the administrative act and if failure to revoke it
would jeopardise the public interest;

4. the authority would be entitled, on the ground of an amendment to a legal
provision, not to issue the administrative act where the beneficiary has not
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able to the administrative act and when failure to revoke would be contrary
to the public interest, or

5. in order to prevent or eliminate serious harm to the common good.

(3) A legal administrative act which provides for a one-off or a continuing
payment of money or the making of a divisible material contribution, or
which is a prerequisite for these, may be revoked even after such time as it
has become non-appealable, either wholly or in part and with retrospective
effect,

1. if, once this payment is rendered, it is not put to use, or is not put to use
either without undue delay or for the purpose for which it was intended in
the administrative act;

2. if the administrative act had an imposition attached to it which the benefici-
ary either fails to satisfy or does not satisfy within the stipulated period.

Section 48 paragraph 4 applies mutatis mutandis.

(4) The revoked administrative act shall become null and void with the
coming into force of the revocation, except where the authority fixes some
other date.

(5) Once the administrative act has become non-appealable, decisions as to
revocation shall be taken by the authority competent under paragraph 3. This
shall also apply when the administrative act to be revoked has been issued by
another authority.

(6) In the event of a beneficial administrative act being revoked in cases
covered by paragraph 2, Nos. 3 to 5, the authority shall upon application
make good the disadvantage to the person affected deriving from his reliance
on the continued existence of the act to the extent that his reliance merits
protection. Section 48, paragraph 3, third to fifth sentences shall apply as ap-
propriate. Disputes concerning compensation shall be settled by the ordinary
courts.

49a. Reimbursement, Interest

(1) Where an administrative act is either withdrawn or revoked with ret-
rospective effect, or where it becomes invalid as a result of the occurrence of
a condition which renders it null and void, any payments or contributions
which have already been made shall be returned. The amount of such a reim-
bursement shall be stipulated in a written administrative act.
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relevant provisions of the Civil Code on surrendering undue enrichment. The
beneﬁciary is not entitled to claim that enrichment no longer exists where he
ing w1thdrawn, revoked or becoming 1nva11d, or failed as a result of gross
negligence to become aware of this.

(3) Interest shall be due on the amount to be reimbursed from the date on
which the administrative act becomes invalid at a rate 3 per cent per annum
above the currently valid Discount Rate of the German Federal Bank
[Deutsche Bundesbank]. The payment of interest may be waived where the
beneficiary cannot be held responsible for the circumstances which led to the
administrative act being retracted, revoked or becoming invalid and repays
the amount in full within the time limit stipulated by the authority.

(4) If this payment is not put to use on receipt without delay and for the

intended purpose, the payment of interest may be demanded at the leve] stated

in paragraph 3, first sentence for the period up to the date at which it is put to
its designated use; the provisions of section 49, paragraph 3, first sentence,
No. 1 remain unaffected.

50. Withdrawal and revocation in proceedings for a legal remedy

Section 48, paragraph 1, second sentence, paragraphs 2 to 4 and para-
graph 6 and section 49, paragraphs 2 to 4 and 6 shall not apply when a bene-
ficial administrative act which has been contested by a third party is quashed

uuliug a prEummary pIOCt‘:uulc or uuung pluu:cuulgb before the administra-
tive court, and the quashing operates in favour of the third party.

51. Resumption of proceedings

(1) The authority shall, upon application by the person affected, decide
concerning the annulment or amendment of a non-appealable administrative
act when:

1. the material or legal situation basic to the administrative act has subse-
quently changed to favour the person affected;

2. new evidence is produced which would have meant a more favourable de-
cision for the person affected;

3. there are grounds for resumption of proceedings under section 580 of the
Code of Civil Procedure.
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without grave fault on his part, unable to enforce the grounds for resumption
in earlier proceedings, particularly by means of a legal remedy.

(3) The application must be made within three months, this period to begin
with the day on which the person affected learnt of the grounds for resump-
tion of proceedings.

(4) The decision regarding the application shall be made by the authority
competent under section 3; this shall also apply when the administrative act
which is to be withdrawn or amended was issued by another authority.

(5) The provisions of section 48, paragraph 1, first sentence and of section
49, paragraph 1 shall remain unaffected.

52. Return of documents and other materials

When an administrative act has been revoked or withdrawn and appeal is
no longer possible, or the administrative act is ineffective or no longer effec-
tive for other reasons, the authority may require such documents or materials
as have been distributed as a result of the administrative act, and which serve
to prove the rights deriving from the administrative act or its exercise, to be
returned. The holder and, where the latter is not the owner, also the owner of
these documents or materials are obliged to hand them over. However, the
holder or owner may require that the documents or materials be handed back
to him once the authority has marked them as invalid. This shall not apply to
materials for which such a marking is impossible or cannot be made with the
necessary degree of visibility or permanence.

Pivision 3

Legal effects of the administrative act on limitation

53. Interruption of limitation period by administrative act

(1) An administrative act which is issued in order to enforce the claim of a
legal entity under public law interrupts the limitation period in respect of the
claim. This interruption shall continue until the administrative act has become
non- appealable or the administrative proceedings which led to its being issued
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applied as appropriate.

(2) If an administrative act has become non-appealable within the meaning
of paragraph 1, section 218 of the Civil Code shall be applied as appropriate.
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PART IV

Agreement under public law

54. Admissibility of an agreement under public law

A legal relationship under public law may be constituted, amended or an-
nulled by agreement (agreement under public law) in so far as this is not con-
trary to legal provision. In particular, the authority may, instead of issuing an
administrative act, conclude an agreement under public law with the person to
whom it would otherwise direct the administrative act.

55. Composition agreement

The authority may, at its discretion, conclude an agreement under public
law within the meaning of section 54, second sentence under which an uncer-
tainty existing even after due consideration of the facts of the case or of the
legal situation is eliminated by mutual yielding (composition) if the authority
considers the conclusion of such a composition agreement advisable in order
to eliminate the uncertainty.

56. Exchange agreement

(1) An agreement under public law within the meaning of section 54, sec-
ond sentence and under which the party to the agreement binds himself to give
the authority a counter-consideration may be concluded when the counter-
consideration is agreed in the contract as being for a certain purpose and
serves the authority in the fulfilment of its public tasks. The counter-
consideration must be in proportion to the overall circumstances and be mate-
rially connected with the contractual performance of the authority.

(2) Where a claim to the performance of the authority exists, only such
counter-considerations may be agreed which might form the subject of an
additional stipulation under section 36, were an administrative act to be is-

sued.

57. Written form

An agreement under public law must be in written form except where an-
other form is prescribed by law.



130

B0 A ccrennzaaasme 42l o d i A i Y
0. ﬂgl t:t:lllt:lll U LU Pdiuicdy allu dULiUL ILE

(1) An agreement under public law which infringes upon the rights of a
third party shall become valid only when the third party gives his agreement
in writing.

(2) If an agreement is concluded instead of an administrative act, the issu-
ing of which by law would require the acceptance, agreement or approval of
another authority, the agreement shall not become valid until the other
authority has collaborated in the form prescribed.

59. Invalidity of an agreement under public law

(1) An agreement under public law shall be invalid when its invalidity de-
rives from the appropriate application of provisions of the Civil Code.

(2) An agreement within the meaning of section 54, second sentence shall
also be invalid when:

1. an administrative act with similar content would be invalid;

2. an administrative act with similar content would be illegal not merely for a
deficiency in procedure or form under section 46, and this fact was known
to the parties;

3. the conditions for conclusion of a composition agreement were not fulfilled
and an administrative act with similar content would be illegal not merely
for a deficiency in procedure or form under section 46;

4. the authority requires a counter-consideration which is unacceptable under

e LAANS L AT

section 56.

(3) If only a part of the agreement is affected by the invalidity, it shall be
invalid in its entirety, unless it can be assumed that it would also have been
concluded without the part which is invalid.

60. Adaptation and termination in special cases

(1) If the circumstances which determined the content of the agreement
have altered since the agreement was concluded so substantially that one party
to the agreement cannot reasonably be expected to adhere to the original pro-
visions of the agreement, this party may require that the content of the agree-
ment be adapted to the changed conditions or, where such adaptation is im-
possible or not reasonably to be expected of the other party, may terminate
the agreement. The authority may also terminate the agreement in order to
avoid or eliminate grave harm to the common good.
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(2) Termination must be in written form, except where the law prescribes
another form. Reasons for termination must be stated.

(1) Any party to an agreement may submit to immediate execution deriv-
ing from an agreement under public law within the meaning of section 54,
second sentence. The authority must in this case be represented by the head of
the authority, his general deputy or a member of the civil service qualified for
judicial office or fulfilling the requirements of section 110, first sentence of
the German Judiciary Act. Submission to immediate execution shall only be
valid when approved by the supervisory authority for the authority which is
party to the agreement competent in such matters. The approval shall not be
required when submission is by or to a supreme authority of Federal or Land
government.

(2) The Federal law on administrative enforcement shall apply mutatis
mutandis to agreements under public law within the meaning or paragraph 1,
first sentence when the party entering upon the agreement is an authority
within the meaning of section 1, paragraph 1, No. 1. If a natural or legal per-
son under private law or an association not having legal capacity effects exe-
cution for a monetary claim, section 170, paragraphs 1 to 3 of the Adminis-
trative Courts Code shall apply mutatis mutandis. If execution is designed to
obtain performance, suffering or non-performance of an action against an
authority within the meaning of section 1 paragraph 1, No. 1, section 172 of
the Administrative Courts Code shall again apply as appropriate.

o T T T - T '

62. Supplementary application of provisions

In so far as sections 54 to 61 do not provide otherwise, the remaining
provisions of this Act shall apply. The provisions of the Civil Code shall also
additionally apply as appropriate.
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Special Types of procedure

Division 1

Formal administrative procedure

63. Application of provisions concerning formal administrative procedure

(1) Formal administrative procedure pursuant to this Act takes place when
required by law.

(2) Formal administrative procedure is governed by sections 64 to 71 and,
unless they provide otherwise, the other provisions of this Act.

(3) Notice under section 17, paragraph 2, second sentence and the re-
quirement under section 17, paragraph 4, second sentence shall be publicly
announced in formal administrative proceedings. Public announcement shall
be effected when the notification or the requirement is published by the
authority in its official bulletin and also in local daily newspapers which circu-
late widely in the district in which the decision may be expected to have its
effects.

64. Form of applications

If formal administrative procedure requires an application, this shall be
made in writing or be recorded in writing by the authorities.

65. Collaboration of witnesses and experts

(1) In formal administrative proceedings witnesses are obliged to give evi-
dence and experts to provide opinions. The provisions of the Code of Civil
Procedure regarding the obligation to give evidence as a witness or to furnish
an opinion as an expert, the rejection of experts and the hearing of statements
by members of the civil service as witnesses or experts shall apply mutatis
mutandis.

(2) In the event of witnesses or experts refusing to give evidence or to
furnish an opinion in the absence of any of the grounds referred to in sections
376, 383 to 385 and 408 of the Code of Civil Procedure, the authority can ask
the administrative court competent in the area in which the witness or expert

has his domicile or normal residence to interrogate him. If the dom1c11e or

normal residence of the witness or expert is not at a place where there is an
administrative court or qnemallv constituted chamber, the competent munici-

pal court may be requested to make the interrogation. In making its request
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the authority must state the subject of the interrogation and the names and ad-
dresses of those concerned. The court shall inform those concerned of the
dates on which evidence will be taken.

(3) In the event of the authority considering it advisable for statements to
be made under oath in view of the importance of the evidence of a witness or
of the opinion of an expert, or in order to ensure that the truth is told, it may
request the court competent under paragraph 2 to administer the oath.

(4) The court shall decide as to the legality of a refusal to give evidence or
an opinion or to take the oath.

(5) An application under paragraph 2 or 3 to the court may be made only
by the head of an authority, his general deputy or a member of the civil serv-
ice qualified for judicial office or fulfilling the conditions of section 110, first
sentence of the German Judiciary Act.

66. Obligation to hear participants
(1) In formal administrative proceedings the participants shall be afforded
the opportunity of making a statement before a decision is taken.

(2) Participants shall be afforded an opportunity of attending hearings of
witnesses and experts and inspecting the locality concerned and of asking per-
tinent questions. They shall be furnished with a copy of any written opinion.

67. Necessity for an oral hearing

(1Y The authority chall decide after an oral haari too which the nartici-
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pants shall be invited in writing on due notice. The invitations should point
out that if a participant fails to appear, the discussions can proceed and deci-
sions be taken in his absence. If more than 50 people have to be invited, this
may be done by public announcement. Public announcement shall be effected
by publishing the date of the hearing at least two weeks beforehand in the of-
ficial bulletin of the authority, and also in the local daily newspapers with
wide circulation in the district in which the decision may be expected to have
its effect, reference being accordingly made to the second sentence. The pe-
riod referred to in the fourth sentence shall be calculated from the date of
publication in the official bulletin.

(2) The authority may reach a decision without an oral hearing when:
1. an application is fully complied with by agreement between all concerned;

2. within the period set for this purpose no party has entered opposition to the

SRR | v

intended measure,
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. the authority nas informed the participants that it intends to reach a decision
without an oral hearing and no participant opposes this w1th1 th period set
for this purpose;

L]

4. all participants have agreed to waive the hearing;
5. an immediate decision is necessary because of the risk involved in delay.

(3) The authority shall pursue proceedings so as to ensure that if possible
the matter can be settled in one session.

68. Conduct of oral hearing

(1) The oral hearing shall not be public. It may be attended by representa-
tives of the supervisory authority and by persons working with the authority
for training purposes. The person in charge of the hearing may admit other
people if no participant objects.

(2) The person in charge of the hearing shall discuss the matter with the
parties concerned. He shall endeavour to clarify applications which are un-
clear, to see that relevant applications are made, inadequate statements sup-
plemented and that all explanations necessary to ascertain the facts of the case

are given.

(3) The person in charge of the hearing shall be responsible for good or-
der. He may have persons who do not observe his orders removed. The
hearing may be continued without such persons.

(4) A written record shall be made of the oral hearing and must contain
the following information:

1. place and date of hearing,

2. the names of the person in charge of the hearing, and of the participants,
witnesses and experts appearing,

3. the subject of the inquiry and the applications made,
4. the chief content of statements by witnesses and experts,
5. the result of any visit to the location concerned.

The written record shall be signed by the person in charge of the hearing
and, where the services of such a person are used, by the person keeping the
written record. Inclusion in a document attached in the form of an appendix
and designated as such shall be equivalent to inclusion in a written record of
the hearing. The record of the hearing shall make reference to the appendix.
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09. Decision
(1) The authority shall take its decision having considered the overall re-
sult of proceedings.

(2) Administrative acts which conclude the formal proceedings must be in
written form, must contain a statement of grounds and be sent to the partici-
pants. In cases referred to in section 39, paragraph 2, Nos. 1 and 3, no state-
ment of grounds is required. Where more than 50 notifications have to be
sent, this may be replaced by public announcement. Public announcement
shall be effected by publishing the operative part of the decision in the official
bulletin of the authority, and also in the local daily newspapers with wide cir-
culation in the district in which the decision may be expected to have its ef-
fect. The administrative act shall be deemed to have been delivered two weeks
from the day of publication in the official bulletin, which fact shall be in-
cluded in the announcement. After public announcement has been made and
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until the perl(}u 10T appai nas explreu, the administrative act may bE re-

quested in writing by the participants, which fact shall also be included in the
announcement.

(3) If formal proceedings are concluded in another manner, those con-
cerned shall be informed. If more than 50 notifications have to be sent, this
may be replaced by public announcement; paragraph 2, third sentence shall
apply mutatis mutandis.

70. Contesting the decision

No examination in preliminary proceedings is required before an action is
brought before the administrative court against an administrative act issued in
formal administrative proceedings.

71. Special provisions governing formal proceedings before committees

(1) If the formal administrative procedure takes place before a committee
(section 88), each member shall be entitled to put relevant questions. If a
question is objected to by a participant, the committee shall decide as to its
admissibility.

(2) Only committee members who have attended the oral hearing may be
present during discussions and Voting Other persons who may attend are
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those £mpioyca for AN PUrposcs U_y the authuﬂty I uuug the committee,
on condition that the chairman permits them to attend. The results of the vot-
ing must be recorded.

(3) Any participant may reject a member of the committee who is not en-
titled to take part in the administrative proceedings (section 20) or who may
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be prejudiced (section 21). A rejection made before the oral hearing must be
explained in writing or recorded. The explanation shall not be acceptable if
the participant has attended the oral hearing without making known his rea-
sons for rejection. Decisions as to rejection shali be governed by section 20,
paragraph 4, second to fourth sentences.

Division 1la

Expediting development consent procedures

71a. Scope of application

Where administrative procedures have the purpose of issuing consent
(consent proceedings) to facilitate the execution of development schemes
which form part of the economic activities of the applicant, sections 71b to

71e ghall annlv.
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71b. Expediting development consent procedures

The authority charged with issuing development consent shall make all the
necessary arrangements available to it in law and in fact to ensure that the
procedure can be disposed of within an appropriate period of time, and, on
application, can be further expedited.

71c. Advice and information

(1) The authority charged with issuing development consent
information as required on ways of expediting the procedure, including men-
tion of any associated advantages or disadvantages. This may, on request, be
performed in written form where this is warranted by the importance or the

complexity of the particular case.
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(2) Where necessary the authority charged with issuing development con-
sent shall enter into discussion with prospective applicants, before any formal
application is made, on

1. certification and documents the applicant is required to present,

2. what expert reports and surveys may be recognised within the consent pro-
cedure,

3. means of bringing forward the participation of third parties and of the gen-
eral public in order to relieve the consent procedure,
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4. the appropriateness of subjecting any specific factual prerequisites to the
granting of development consent to prior clarification by the courts
(independent examination of evidence).

The authority may call upon other authorities and, with the approval of the
prospective applicant, third parties.

(3) Once an application has been made, the applicant shall be advised im-
mediately as to whether the information and documentation submitted with the
application are complete and as to how long the procedure can be expected to
take.

71d. Star-shaped proceedings

(1) Where it is necessary to involve public agencies in a development con-
sent procedure, the competent authority shall gather the opinions of such
agencies concurrently, where this is feasible and warranted, and especially
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ing (star procedures).

(2) Any comments made after expiry of the time limit shall be disre-
garded, unless the matters raised are already or should already have been
known to the authority charged with issuing development consent or have a
bearing on the legality of the decision.

71e. Application Conference

At the request of the applicant, the authority shall convene a meeting to
inciude ail other parties affected by the application as well as the applicant.

Division 2

Planning approval proceedings

72. Application of provisions governing planning approval proceedings

(1) Where the law requires proceedings to approve plans, these shall be
governed by sections 73 and 78 and, unless these provide otherwise, by the
remaining provisions of this Act. Section 51 and sections 71a to 71e shall not
apply and section 29 shall apply with the condition that files shall, at the due

discretion of the authoritv. be open to inspection

ELOWE W LAV IR L WA LA LN Y W WAL B RIAS S W LA AR

(2) Notice under section 17, paragraph 2, second sentence and the re-
quirement under section 17, paragraph 4, second sentence shall be publicly
announced in planning approval proceedings. Public announcement shall be
effected by the authority publishing the notification or the requirement in its
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official bulletin and also in local daily newspapers which circulate widely in
the district in which the project may be expected to have its effect.

(1) The project developer shall submit the plan to the hearing authorities to
enable the hearing to be held. The plan shall comprise the drawings and ex-
planations to clarify the project, the reasons behind it and the land and struc-
tures affected.

(2) Within one month of receiving the complete plan the hearing authori-
ties shall gather the opinions of those authorities whose spheres of competence
are affected by the project and shall make the plan available for inspection in
those communes in which the project may be expected to have its effect.

(3) Within three weeks of receiving the plan, the communes referred to in
paragraph 1 shall make the plan available for inspection for a period of one
month. lﬂlb PFOL«EGUIC IIldy DC UIIlllLC(.l WI]@IE LIIOSE dIICLLEU are KﬁOWIl dIl(.l
are afforded the opportunity of examining the plan during a reasonable pe-

riod.

(3a) The authorities referred to in paragraph 2 shall report their opinions
within a period to be stipulated by the hearing authority, and not to exceed
three months. Opinions entered subsequent to the date set for discussion shall
be disregarded, unless the matters raised are already or should already have
been known to the planning approval authority or have a bearing on the legal-
ity of the decision.

(4) Any person whose interests are affected by the project may, up to two
weeks after expiry of the inspection period, enter opposition to the plan in
writing or in a manner to be recorded with the hearing authority or with the
commune. In the case referred to in paragraph 3, second sentence, the period
for objection shall be determined by the hearing authority. On expiry of the
time limit for lodging objections, no objections shall be allowed saving those
which rest on specific titles enforceable under private law. Advice shall be
given to this effect in advertising the inspection period or in the announcement
of the closing date for lodging objections.

(5) Those communes in which the plan is to be made public shall give ad-
vance notice of the fact in the usual manner in the area. The announcement
shall state:

1. where and for what period the plan is open to inspection;
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that purpose;
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announcement within the time limit set for
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3. that in the event of a participant failing to atiend the meeting for discussion,
discussions can proceed without him,;
4. that:

a) those persons who lodge objections may be informed of the dates of
meetings for discussion by public announcement,

b) the notification of decisions on objections may be replaced by public an-
nouncement,

if more than 50 notifications have to be made or served.

Persons affected who are not locally resident but whose identity and resi-
dence are known or can be discovered within a reasonable period shall, at the
instigation of the hearing authority, be informed of the plan being made avail-
able for inspection, attention being drawn to sentence 2.

(6) Upon expiry of the time limit set for objections, the hearing authority
shall discuss those objections made to the plan in good time, and the opinions
of the authorities with regard to the plan, with the project developer, the
authorities, the persons affected by the plan and those who have raised objec-
tions to it. The date of the meeting for discussion must be announced at least a
week beforehand in the manner usual in the district. The authorities, the proj-
ect developer and those who have raised objections shall be informed of the
date set for discussion of the plan. If apart from notifications to authorities
and the project developer more than 50 notifications are required, this may
be replaced by public announcement. Public announcement shall be effected,
notwithstanding sentence 2, by publishing the date of the meeting for discus-
sion in the official journal of the hearing authority, and also in local daily
newspapers with wide circulation in the district in which the project may be
expected to have its effect. The period referred to in the second sentence shall
be calculated from the date of publication in the official bulletin. Otherwise,
the discussion shall be governed by the provisions concerning the oral hearing
in formal administrative proceedings (section 67, paragraph 1, third sentence,
paragraph 2, Nos. 1 and 4 and paragraph 3, and section 68) as appropriate.
Discussion shall be concluded within three months of expiry of the time limit
for raising objections.

(7) Notwithstanding the provisions of paragraph 6, second to fifth sen-
tences, the date of the meeting for discussion may already be fixed in the an-

nouncement under naraoranh § cecond sentence
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(8) If a plan already open for inspection is to be altered, and if this means
that the sphere of competence of an authority or the interests of third parties
are affected for the first time or more greatly than hitherto, they shail be in-
formed of the changes and given the opportunity to raise objections or state
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their pomtb of view within a a period of two weeks. If the change affects the
territory of another commune, the altered plan shall be made available for in-
spection in that commune; paragraphs 2 to 6 shall apply as appropriate.

(9) The hearing authority shall issue a statement concerning the result of
the hearing and shail send this, together with the plan, the opinions of the
authorities and those objections which have not been resolved, to the planning
approval authority, if possible within one month of the conclusion of the dis-
cussion.

74. Decisions on planning approval, planning consent

(1) The planning authority shall consider and decide on the plan (planning
approval decision). The provisions concerning decisions and contesting deci-
sions in formal administrative proceedings (sections 69 and 70) shall apply.

(2) The planning approval decision shall contain the decision of the plan-
ning approval authority concerning the objections on which no agreement was
reached during discussions before the hearing authority. It shall impose upon
the project developer the obligation to take measures or to erect and maintain
structures necessary for the general good or to avoid detrimental effects on
the rights of others. Where such measures or facilities are impracticable or
irreconcilable with the project, the person affected may claim reasonable

monetary compensation.

(3) Where it is not yet possible to make a final decision, this shall be
stated in the planning approval decision; the project developer shall at the
same time be required to submit in good time any documents still missing or
required by the planning approval authority.

(4) The planning approval decision shall be sent to the project developer,
those people known to be affected by the project and those people whose ob-
jections have been dealt with. A copy of the decision, together with advice on
legal remedies and a copy of the plan as approved, shall be open for inspec-
tion in the communes concerned for two weeks, the place and time at which
the plan may be inspected being made known in the manner customary in the
district. With the end of the inspection period, the decision shall be deemed to
have been served on the other parties affected, which fact shall be made
known in the announcement.

(5) If apart from the project developer more than 50 notifications have to
be made under paragraph 4, this may be replaced by public announcement.
Public announcement shall be effected by publishing the operative part of the
decision of the planning approval authority, as well as advice on legal reme-
dies and a reference to the fact that the plan is open to public inspection pur-
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suant {0 paragrapn 4, second sentence, in the official bulletin of the compeient
authority, and also in local daily newspapers with wide circulation in the dis-
trict in which the project may be expected to have its effect. Attention must be
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the decision are deemed to have been served on those affected by it and on
those who have raised objections; attention must be drawn to this in the public
announcement. Between the time of the public announcement and the expiry
of the period during which legal remedies may be sought, those affected by
the decision and those who have raised objections may make written requests
for copies of the decision; attention must likewise be drawn to this in the pub-

lic announcement,

(6) Planning consent may be issued in place of a planning approval deci-
sion where

1. there is no impairment of the rights of others or w here those affected have
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2. agreement has been reached with those public agencies whose spheres of
competence are affected.

Planning consent has the same legal effects as planning approval except
for the predetermining legal effect with regard to later expropriation; the
granting of such consent shall not be governed by the provisions on planning
approval procedures. Re-examination in preliminary proceedings is not re-
quired prior to the filing of an action with the administrative court. Section
75, paragraph 4 applies mutatis mutandis.

(7) Planning approval and planning consent are not required in cases of
minor significance. Such cases are deemed to exist where

1. no other public concerns are affected, or the required decisions on the part
of authorities have already been taken and are not in conflict with the plan,
and

2. rights of others are not affected, or the relevant agreements have been
reached with those affected by the plan.

75. Legal effects of planning approval

1y alh th ffart
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project, including the necessary measures subsequently to be
tion with other installations and facilities, having regard to all ublic interests
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tionships under public law between the project developer and those affected
by the project.

(1a) Flaws in the weighing of public and private interests touched by the
project shall be deemed to be significant only where they have clearly exerted
an influence on the outcome of deliberations. Significant flaws in weighing
public and private interests shall only result in the decision on planning ap-
proval or the planning consent being annulled where such flaws are not ca-
pable of being rectified by means of modifications to the plan or by a supple-
mentary procedure.

(2) Once the decision on planning approval has become non-appealable,
there is no possibility of upholding claims to discard the project, to remove or
alter installations or to restrain their use. In the event of unforeseeable effects
of the project, or of installations built in accordance with the approved plan,
on the rights of another becoming apparent only after the plan has become
non-appealable, the person affected may require that measures be undertaken
or structures erected and maintained to exclude the detrimental effects. Such
measures shall be imposed on the project developer by a decision of the
planning approval authority. If such measures or the installation of such
structures are impracticable or irreconcilable with the project, a claim may be
made for reasonable monetary compensation. If measures or structures within
the meaning of sentence 2 become necessary because of changes which occur

on a neighbouring piece of land after the planning approval procedure has
been concluded, the costs arising shall be borne by the owners of the ndmgem
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land, unless such changes are the result of natural occurrences or force ma-
Jeure; sentence 4 shall not apply.

(3) Applications seeking to enforce claims to the erection of installations
or structures or for reasonable compensation in accordance with paragraph 2,
second and fourth sentences shall be made to the planning authority in writ-
ing. These shall only be acceptable if made within three years of the date on
which the person affected became aware of the detrimental effects of the proj-
ect resulting from the non-appealable plan, or of the installations. They may
not be made once thirty years have passed from the creation of the situation
shown in the plan.

(4) If work is not commenced on the project within five years of the plan
becoming non-appealable, it shall become invalid.
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76. Changes to the pian before the project is finished

(1) If before the project is finished it is desired to alter the plan, a new ap-
proval procedure shall be required.

(2) In the case of the changes to the plan being of negligible importance,
the planning approval authorities may waive the need for a new procedure
where the interests of others are not affected or where those affected have
agreed to the change.

(3) If, in the cases referred to in paragraph 2, or in other cases, of a neg-
ligible change being made to a plan, the planning approval authority conducts
an approval procedure, then no hearing and no public notification of the
planning approval decision is required.

77. Annulment of a planning approval decision

If a project on which work has commenced is permanently abandoned, the
planning authority shall annul the approval decision. The annulment decision
shall impose upon the project developer the restoration of the status quo ante
or other suitable measures where these are necessary for the common good or
in order to avoid the rights of others being detrimentally affected. If such
measures are required because changes occur on an adjacent piece of land af-
ter the planning approval procedure has been completed, the project developer
may, by a decision of the planning approval authority, be obliged to undertake
suitable measures. However, the cost thereof shall be borne by the owner of
the adjacent piece of land except where such changes are the resuit of natural
occurrences or _force majeure.

78. Coincidence of several projects

(1) In the event of a number of independent plans, the execution of which
requires planning approval procedures, coinciding in such a manner that only
a uniform decision is possible for these projects or parts thereof, and if at
least one of the planning approval procedures is regulated by Federal law,
these projects or parts thereof shall be the subject of one single planning ap-
proval procedure.

(2) Competence and procedures shall be governed by the regulations relat-
ing to planning approval proceedings prescribed for that installation or facility
which affects a large number of wlaanSmpa under p‘uuuc law. In the event of
uncertainty as to which legal provision applies, and where according to the
various relevant provisions a number of Federal authorities are competent fal-

llllg within the Splleft‘:s of compeience of a number of Supréimne Federal
authorities, the decision shall fall to the Federal German Government, or oth-
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erwise to the highest competent Federal authority. Where there is uncertainty
as to which legal provision applies, and if according to the various relevant
provisions, a Federal authority and a Land authority are competent, and the
highest Federal and Land authorities are unabie to reach an agreement, the
Federal and Land governments shall come to an agreement as to which legal
provision shall apply.

PART VI

Procedures for legal Remedies

79. Remedies for administrative acts

Formal remedies for administrative acts shall be governed by the Adminis-
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otherwise determines; otherwise the provisions of this Act shail apply.

80. Refund of costs in preliminary proceedings

(1) Where an objection is successful, the legal entity whose authority is-
sued the impugned administrative act shall refund to the person appealing the
costs involved in the legal prosecution or defence proceedings. This shall also
apply where the objection is unsuccessful only because the infringement of a
prescription as to form or procedure is to be ignored under section 45. Where
the objection is unsuccessful, the person entering the appeal shall refund to
the authority which issued the impugned administrative act the costs involved
in the necessary legal prosecution or defence proceedings. This shall not ap-
ply when an objection is entered against an administrative act which was is-
sued:

1. in the context of an existing or previously existing relationship of employ-
ment or official service under public law, or

2. in the context of an existing or previously existing official duty or an activ-
ity which may be performed instead of the legally required official duty.

Costs arising due to the fault of a person entitled to a refund shall be borne
by him; the fault of a representative shall be regarded as that of the person
represented.

(2) The fees and expenses of a lawyer or other authorised representative in
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was necessary.
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(3) The authority making the decision as to costs shall upon application fix
the amount of the costs to be refunded. If a committee or advisory board
(section 73, paragraph 2 of the Administrative Courts Code) has made a de-
cision as to costs, the fixing of costs shall be the responsibility of the authority
forming the committee or advisory board. The decision as to costs shall also
determine whether the services of a lawyer or other authorised representative
were necessary.

(4) Paragraphs 1 to 3 shall apply also to preliminary proceedings con-
nected with measures relating to the legal status of the judiciary.

PART VII

Honorary Positions, Committees

Division 1

Honorary positions

81. Application of the provisions covering honorary positions

Sections 82 to 87 govern participation in an administrative procedure in an
honorary capacity as far as legal provisions do not provide for exceptions.

82. Duty of honorary

Fimie AFuAw

A duty to assume an honorary position shall exist only when the duty is
provided for by legislation.

83. Performance of an honorary function

(1) A person who assumes an honorary position shall perform the function
in a conscientious and impartial manner.

(2) Upon assuming the position, he shall be expressly obliged to carry out
the tasks in a conscientious and impartial manner and to observe secrecy. A
written record of the conferring of this obligation shall be made.

84. Duty to observe secrecy

(1) A person who assumes an honorary position shall have the duty to ob-
serve secrecy concerning the official business revealed to him, even after the
honorary part cination has come to an end. This oblieation shall not ;mn‘lv to
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official communications or facts which are common knowledge or whose
significance requires no obligation of secrecy.

(2) A person who assumes an honorary position may not testify in court,
make statements outside court or make declarations concerning the official
business he is obliged to keep secret without permission.

(3) Permission to testify as a witness may be refused only if the testimony
is detrimental to the welfare of the Federation or a Land, or the execution of
public duties is seriously jeopardised or substantially obstructed.

(4) If the person who holds an honorary position is a participant in a legal
action before a court, or if his arguments serve to protect legitimate personal
interests, permission to testify may be refused, even if the conditions in para-
graph 3 are fulfilled, only if compelling public interests necessitate refusal.

(5) Permission granted in cases covered in paragraphs 2 to 4 shall be
ornnted hv the qnema"v competent superv rvisorv 1th0r1tv which ann@m_ted the

person to the honorary position.

85. Compensation

A person who performs an honorary function shall have a right to com-
pensation for necessary expenses and for loss of earnings.

86. Dismissal
Persons who have been called upon to perform an honorary function can
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be dismissed for goOQ Cause uy ine auinority which d.ppuulu:u them. Good
cause is especially shown if the person who holds an honorary position

1. violates his duty in a grievous manner or proves to be unworthy;

2. is no longer capable of performing the duties in a proper manner.

87. Administrative offences

(1) An administrative offence shall be deemed to have been committed by
any person who

1. does not assume an honorary position although he is obliged to do so;

2. lays down an honorary position which he is obliged to assume without a
valid and sufficient reason.

(2) The administrative offence can be punished by a fine.
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Division 2

Committees

88. Application of the provisions concerning committee procedure

Sections 89 to 93 shall govern committees, advisory councils and other
collegial bodies (committees) when they participate in an administrative pro-
cedure, unless legislation provides for exceptions.

89. Order in the meetings

The chairman shall open, preside over and close the meeting; he shall be
responsible for order.

90. Quorum

(1) Committees shall constitute a quorum when all the members have been
duly summoned and at least three members who are eligiblie to vote are pres-
ent. Resolutions can also be passed in a written procedure if no committee
member objects.

(2) If a matter of official business has been deferred due to lack of quorum
and the committee is again summoned to take action on the same subject, the
committee shall constitute a quorum regardless of the number of committee
members present as long as this provision has been indicated in the summons.

91. Adoption of a resolution

Resolutions shall be adopted by a majority of votes. In the case of a parity
of votes, the chairman shall have the casting vote as long as he is eligible to
vote; otherwise a parity of votes shall be deemed to be a rejection of the
resolution.

92. Elections by committees

(1) Unless a member of a committee objects, voting shall be carried out by
acclamation or signal, or else by ballot. A secret ballot shall be used if a
committee member so requests.

(2) The candidate who receives the greatest number of ballots cast shall be
elected. In the case of a parity of votes, the official in charge of the election
shall decide the election by drawing a lot.

(3) Unless otherwise resolved by unanimous vote, the election procedure
to be used when a number of similar elective positions are to be filled shall be
the d'Hondt highest number procedure. In the event of the highest number
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determine the alloca-

being shared, the official in charge of the election shail
tion of the last elective position by drawing a lot.

Minutes of the meeting shall be kept. The minutes must contain informa-
tion concerning the

1. time and place of the meeting,

2. name of the chairman and of the committee members present,
3. subject dealt with and the motions presented,

4. resolutions passed,

5. election results.

The minutes shall be signed by the chairman and by a secretary if a secre-
tary has been called in to keep the minutes.

PART VIII

Concluding Provisions

94. Delegation of municipal duties

By legal ordinance, the governments of the Ldnder shall be able to transfer
duties which are incumbent on the communes under sections 73 and 74 of this
Act to other local authorities, or to an administrative community. The legal
provisions of Lédnder which already contain the appropriate regulations shall
not be affected.

95. Special arrangements for defence matters

With regard to defence matters, after a declaration of a state of defence or
a state of tension, the following can be dispensed with: hearing of participants
(section 28, paragraph 1); confirmation in writing of an administrative act
(section 37, paragraph 2, second sentence); written statement of grounds for
an administrative act (section 39, paragraph 1). In derogation of section 41,
paragraph 4, third sentence, an administrative act shall be deemed to have
been promulgated in these cases on the day following the date of announce-
ment. The same shall be valid for the other applicable regulations pursuant to
Article 80 a of the Basic Law.
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(1) Proceedings which have already begun shall be conciuded according to
the provisions of this Act.

(2) The admissibility of a legal remedy for decisions which were issued
before this Act came into force shall be governed by the provisions formerly
in effect.

(3) Time limits which began before this Act came into force shall be com-
puted according to the provisions formerly in effect.

(4) The provisions of this Act shall be valid for the refund of costs in pre-
liminary proceedings if the preliminary proceedings have not been concluded
before this Act enters into force.

97. Amendment of the Administrative Courts Code
[Verwaltungsgerichtsordnung]

98. Amendment of the Law Concerning Federal Long-Distance Highways
[Bundesfernstraflengesetz]

99. Amendment of the Immissions Act
[Bundes-Immissionsschutzgeset?)

100. Regulations under state law
The Ldnder shall be able to make laws which
1. provide for a regulation pursuant to section 16;

2. stipulate that for planning approval procedures executed on the basis of
provisions under state law, the legal effects of section 75, paragraph 1, first
sentence shall also be valid vis-a-vis the necessary decisions under Federal
law,

101. City-state clause

The Senates of the Lénder Berlin, Bremen and Hamburg are empowered
to regulate local competence in derogation of section 3 according to the par-
ticular administrative structure of their respective states. In these states, ap-
proval pursuant to section 61, paragraph 1, sentence 3 is not required.

102. Berlin clause (no longer relevant)
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163. Entry into force

(1) This Act shall enter into force on January 1st 1977 unless otherwise
specified in paragraph 2.

(2) The authorisations contained in section 33, paragraph 1, first sentence,

in section 34, paragraph 1, first sentence and paragraph 4, and also section
34, paragraph 5 and sections 100 and 101 shall enter into force on the day

after promulgation.



Administrative Courts Code
[Verwaltungsgerichtsordnung (VwGQO)]
of January 21st 1960

In the wording as promulgated on March 19th 1991
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(Federal Law Gazette I p. 686), last amended by Article 1 of the Law on the
Moving of the Federal Administrative Court from Berlin to Leipzig of
November 21st 1997 (Federal Law Gazette I, p. 2742).
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Composition of Courts

Chapter 1
Courts

1. [Independence of Administrative Courts]

Administrative jurisdiction is exercised by courts, which are independent
of and separate from administrative authorities.

2. [Courts and Instances of Administrative Jurisdiction]

In each of the Lénder (federal states) courts within the framework of gen-
eral administrative jurisdiction are the administrative courts (of first instance)
and one Higher Administrative Court and in the Federation the Federal Ad-
ministrative Court with its seat in Leipzig.

3. [Organisation of Courts]
(1) The law shall provide for:

1. the establishing and dissolution of an administrative court or a Higher Ad-
ministrative Court,

2. the relocation of the seat of a court,

3. changes to the boundaries of judicial districts,

4. the allocation of particular areas of work to one administrative court to
serve the judicial districts of several administrative courts,

5. the establishing of particular bench divisions of administrative courts or
senates of Higher Administrative Courts at other locations,

6. the passing of cases which are pending to another court in the course of the
measures described in Nos. 1, 3 and 4, if jurisdiction is not to comply with
previously valid provisions.

(2) A number of Lidnder may agree to establish a joint court or a joint ad-
judication body, or may agree to the extension of judicial districts across Land
borders, including extension solely for particular areas of work.
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4. [Presiding Board and the Assigning of Actions]
The courts of administrative jurisdiction are subject to the provisions of
the second title of the Judicature Act as applicable.

5. [Composition and Organisation of Administrative Courts]

(1) Administrative courts are composed of a President and the required
number of presiding judges and other judges.

(2) Bench divisions are to be established at administrative courts.

(3) To make decisions the division benches of administrative courts are to
be composed of three judges and two honorary judges to the extent that deci-
sions are not taken by a single judge. Honorary judges are not involved in
making rulings outside oral hearings or in making court decrees (section 84).

6. [Assignment to Single Judges, Reassignment to the Division Bench]

(1) As a general rule bench divisions shall assign a dispute for a decision
to one of its members sitting alone if

1. the case does not display any special complications of a factual or legal
nature, and

2. the case is not of fundamental importance.

Probationary judges may not sit alone in their first year after being ap-
pointed.
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ready taken place before a division bench unless a provisional, partial or inter-
locutory judgment has been made in the intervening period.

(3) A judge sitting alone may reassign a case to the division bench subse-
quent to hearing the parties where a significant alteration to the state of pro-
ceedings leads to the case taking on fundamental importance or displaying
special complications of a factual or legal nature. Reassignment back to a
single judge is not permitted.

(4) Orders issued under paragraphs 1 and 3 are non-appealable. Failure to
order assignment does not constitute grounds for a legal remedy.

7. and 8. (cancelled)

9. [Composition and Structure of Higher Administrative Courts]

(1) Higher administrative courts are composed of a President and the re-
quired number of presiding judges and other judges.
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(2) Senates are to be establis

(3) To make decisions the senates of Higher Administrative Courts are to
be composed of three judges; the legislation of the Ldnder may provide that
senates are to be composed of five judges, two of whom may be honorary

judges. In those cases covered by section 48, paragraph 1, provision may be
made for senates to be composed of five judges and two honorary judges.

10. [Composition and Structure of the Federal Administrative Court}

(1) The Federal Administrative Court is composed of the President and the
required number of presiding judges and other judges.

(2) Senates are to be established at the Federal Administrative Court.

(3) To make decisions the senates of the Federal Administrative Court are
composed of five judges; for purposes of making court rulings outside oral
hearings they are composed of three judges.

11. [The Enlarged Senate at the Federal Administrative Court]

(1) An Enlarged Senate is to be established at the Federal Administrative
Court,

(2) The Enlarged Senate adjudicates on matters where one senate wishes to
depart from a decision taken by another senate or by the Enlarged Senate.

(3) Referral to the Enlarged Senate is permitted only where the senate
whose decision is the subject of the proposed departure has declared on re-
quest from the senate wishing to depart from its decision that it abides by its
legal opinion. Where the senate whose decision is the subject of the proposed
departure is no longer able to deal with the issue as a result of a change to the
court schedule for actions, it is replaced by the senate which, under the court
schedule, would now have jurisdiction for the case in which the divergent
decision was taken. The relevant senate adjudicates on the request and the an-
swer and makes a ruling in the composition laid down for making judgments.

(4) The adjudicative senate may refer issues of fundamental importance to
the Enlarged Senate for a decision where it deems this to be necessary for the
advancement of the law or in order to safeguard uniformity in the dispensation
of justice.
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each of the senates for appeals for final revision (revision senates) over which
the President does not preside. Where referral is made by some other senate

than a revision senate, or where a ucpcu ture from a decision of this senate is
sought, a member of this senate is also represented in the Enlarged Senate.
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Should the President be prevented from participating, his place is taken by a
judge from the senate to which he belongs.

(6) Members and their deputies are appointed by the presiding board for
one working year. This applies equally in the case of a member of another
senate as provided in paragraph 5 and his deputy. The Enlarged Senate sits
under the chairmanship of the President or, in his absence, of the seniormost
member. The chairman has a casting vote.

(7) The Enlarged Senate rules only on questions of law. Its decisions are
not required to be preceded by an oral hearing. Its decisions are binding upon
the adjudicative senate on the matter at issue.

12. [The Enlarged Senate at the Higher Administrative Court]

(1) The provisions of section 11 apply to Higher Administrative Courts as
appropriate to the extent that this court is involved in making a final decision
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set up under this Act.

(2) Where a Higher Administrative Court is composed of only two appeal
senates, the Enlarged Senate is replaced by the Joint Senates sitting in plenary
session.

(3) Some other composition for Enlarged Senates may be permitted under
Land law.

13. [Court Offices]

Offices are to be set up at all courts. These shail be staffed by records
clerks in the required number.

14. [Administrative and Legal Co-operation]

All courts and administrative authorities shall provide administrative and
legal co-operation to courts with jurisdiction over administrative matters.

Chapter 2
Judges

15. [Primary-Office Judges]

(1) Judges are appointed for life where nothing is provided to the contrary
in sections 16 and 17.

(2) (cancelled)
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At Higher Administrative Courts and at administrative courts judges ap-
pointed for life at other courts and also full professors of law may be ap-
pointed to serve as secondary-office judges for a fixed period of no less than
two years and not to exceed the duration of their primary-office appointment.

17. {Probationary and Mandated Judges]

Probationary and mandated judges may be called upon to sit at admini-
strative courts.

18. (cancelled)

Chapter 3

Honorary Judges

19. [Duties]

Honorary judges enjoy the same rights to participate in oral hearings and
in coming to judgments as judges.

20. [Qualifications for Appointment]

Honorary judges must be in possession of German nationality. They
should be over the age of thirty and have had their place of residence within
the relevant judicial district for the last year prior to election.

21, [Exclusions from Honorary Office]

The following persons are excluded from holding the office of an honorary
judge:
1. any person who as a result of a court ruling is disqualified from holding

public office or who has been sentenced to a term of more than six months
in prison for committing an offence with malice aforethought,

2. any person against whom charges have been preferred in respect of an of-
fence which could result in disqualification from holding public office,

3. any person who has been restrained by court order in the disposal of his

______

assets,
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4. any person who does not enjoy voting righis to the legisiative bodies of the
Land in question.

22 . IMImnadi entg for ' v Accacenrel

The following persons may not be appointed to serve as honorary judges:

1. members of the Federal Parliament (Bundestag), of the European Parlia-
ment, of the legislative bodies of a Land, of the Federal Government or of
a Land government,

2. judges,

3. public officials and public-sector employees, unless they give their services
in an honorary capacity,

4. career soldiers and fixed-term soldiers,

5. solicitors, notaries and other persons who take care of the legal affairs of
others on a professional basis.

23. [Right of Refusal]

(1) The following persons have the right to refuse a call to serve as an
honorary judge:

1. members of the clergy and ministers of religion,
2. lay assessors and other honorary judges,

3. persons who have served for eight years as honorary judges at courts of
general administrative jurisdiction,

4. doctors, nurses and midwives,
5. pharmacists who do not employ another pharmacist,
6. anyone over the age of sixty-five.

(2) In cases of special hardship applications from other persons for relief
from holding this office may be entertained.

24. [Discharge from Honorary Office]
(1) Honorary judges are to be discharged from office if they

1. were not entitled to be appointed under sections 20 to 22, or can no longer
be appointed, or

2. have committed a serious breach of their official duties, or

. can assert one of the g"O"i‘ ““““““““““““ il
1,
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4. are no longer in possession of the mental or physical faculties required to
exercise this office, or

5. give up their place of residence within the judicial district.

(2) In cases of special hardship applications for discharge from the contin-
ued exercise of this office may be entertained.

(3) In those cases described in paragraph 1, Nos. 1, 2 and 4, a decision is
taken by a senate at the Higher Administrative Court on application by the
President of the administrative court, and in cases described in paragraph 1,
Nos. 3 and 5 and in paragraph 2 on application by the honorary judge con-
cerned. The honorary judge is to be heard prior to a decision being taken.
This decision is non-appealable.

(4) Paragraph 3 applies mutatis mutandis in those cases described in sec-
tion 23, paragraph 2.
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graph 3 is to be quashed by the senate at the Higher Administrative Court in
cases where charges had been preferred and these charges have since been
finally and conclusively dropped, or the accused has been acquitted.

25. [Election Period]

Honorary judges are elected to serve for a term of four years.

26. [Election Committee]

(1) A committee is to be constituted at each administrative court for the
purpose of electing honorary judges.

(2) This committee is composed of the President of the administrative
court acting as chairman, of one public official appointed by the Land gov-
ernment, and seven persons of trust to serve as committee members. The
seven persons of trust, and also seven deputies, are elected from among the
residents of the judicial district served by the administrative court either by
the Land parliament, or by a parliamentary sub-committee appointed by it, or
in accordance with Land law. They must meet the requirements for appoint-
ment to the office of an honorary judge. The governments of the Lénder are
empowered to make statutory provisions in divergence from sentence 1 re-
garding responsibility for the appointment of the public official. They may

transfer these powers to supreme Land authorities.

(3) This committee has a quorum when at least the chairman, the public
official and three persons of trust are in attendance.
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27. [Nuinber of Honorary Judges]

The number of honorary judges required at each administrative court is

determined by the President to allow for each to be called upon to attend on
no more than twelve days of session within one year.

28. [Nominations]

Every fourth year the counties and cities not attached to a county draw up
a list of nominations for the office of honorary judge. The committee sets in-
dividually for each county or city the number of candidates to be included in
the list. This number is arrived at by doubling the required number of honor-
ary judges set under section 27. Inclusion in the list requires the endorsement
of no less than two thirds of the statutory number of members of the represen-
tative body of the county or city. In addition to names, lists of nominations
shall state each nominee's place and date of birth and occupation; these lists
shall be submitted to the President of the competent administrative court.

29. [Election Procedure]

(1) The committee elects the required number of honorary judges from the
list of nominations by no less than a two thirds majority.

(2) Serving honorary judges remain in office until new elections are held.

30. [Call to Attend Sessions, Deputies]

(1) Before the beginning of the judicial year the presiding board of the
administrative court shall fix the order in which honorary judges are to be
called on to attend court sessions. A list containing no fewer than twelve
names is to be drawn up for each bench division.

(2) A contingency list containing the names of honorary members who live
close to the court may be drawn up to allow deputies to be called upon in the
case of attendance being prevented by unforeseen circumstances.

31. (cancelled)

32. [Compensation]

Honorary judges and persons of trust receive compensation in accordance
with the Compensation of Honorary Judges Act.

33. [Fines]

(1) Any honorary judge who fails to attend a court session on time without
providing a reasonable excuse, or who fails in his duties in some other man-
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tributable to his actions.

(2) A decision in this matter is made by the presiding judge. The presiding

judge may cancel this decision in part or in its entirety where a reasonable
excuse is subsequently offered and accepted.

34. [Honorary Judges at the Higher Administrative Court]

Sections 19 to 33 apply mutatis mutandis in respect of honorary judges at a
Higher Administrative Court where honorary judges are permitted under Land
legislation to act at Higher Administrative Courts.

Chapter 4
Representatives of the Public Interest

35. [The Chief Federal Public Attorney]

(1) A Chief Federal Public Attorney is to be appointed at the Federal
Administrative Court. The Chief Federal Public Attorney is entitled to par-
ticipate in any proceedings before the Federal Administrative Court for the
purposes of protecting the public interest; this does not apply in the case of
proceedings before disciplinary senates or military boards of review. He is
bound by instructions from the Federal Government.

(2) The Federal Administrative Court shall allow the Chief Federal Public
Attorney the opportunity to be heard.

36. [Representatives of the Public Interest]

(1) A representative of the public interest may be appointed at the Higher
Administrative Court or at an administrative court in accordance with a
statutory order issued by a Land government. He may be charged with repre-
senting the Land or state authorities either generally or on specific matters.

(2) Section 35, paragraph 2 applies mutatis mutandis.

37. [Qualifications for Holding Judicial Office]

(1) The Chief Federal Public Attorney and his permanent assistants from
within the higher civil service class must meet the qualifications for holding
judicial office, or satisfy the requirements of section 110, first sentence of the
German Judges Act.
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Chapter 5

Administration of Courts

38. [Supervision]

(1) The President of the court exercises a supervisory function over
judges, public officials, public employees and other staff.

(2) The superior supervisory authority for administrative courts is the
President of the Higher Administrative Court.

39. [Administrative Affairs]

Administrative affairs other than those of the administration of courts may
not be transferred to administrative courts.

Chapter 6

Access to Administrative Courts and Competence

40. [Right of Access to Administrative Courts]

(1) Access to administrative courts is accorded in all public law disputes
which are not of a constitutional nature to the extent that such disputes are not
expressly assigned to some other court under Federal law. Public law disputes
within the sphere of Land law may also be assigned to other courts under
Land law.

(2) Access to ordinary courts is accorded for pecuniary claims arising
from loss, damage or impairment suffered for the public good and from pub-
lic law deposits, as well as for claims for damages arising from the violation
of public law obligations which are not based on an agreement under public
law. Nothing shall affect the special provisions of civil service law
(Beamtenrecht) and provisions on access to courts in the case of compensation
for loss to property due to the withdrawal of unlawful administrative acts.



163

AN TN o A L d o . A 4t L. AN . F_ai_____ TW__* *___1
“L. [INCSUIDHULY ACLIVILS dHU ACUUIS 1UD VIAIIQALOry 1

L
g
=
o]
-
Yl
[}

(==

(1) An action may be brought to seek the cancellation of an administrative
act (rescissory action) as well as to seek an order to issue an administrative
act which has been refused or omitted (action for mandatory injunction).

(2) Unless otherwise provided by law, an action is admissible only if the
plaintiff claims that his rights have been infringed by the administrative act or
by its refusal or omission.

43. [Declaratory Actions]
(1) An action may be brought to seek declaration of the existence or non-

existence of a legal relationship or of the nullity of an administrative act if the
plaintiff has a legitimate interest in prompt declaration (declaratory action).

(2) Declaration may not be sought where the plaintiff is entitled to sue, or
could have sued for his rights by means of an action for the modification of
rights or an action for performance. This does not apply in cases where the
declaration sought concerns the nullity of an administrative act.

44. [Joinder of Causes of Action]

A plaintiff is entitled to group together a number of causes of action in one
single action if all the causes of action are directed against the same defen-
dant, are related and all fall within the jurisdiction of one court.

44a. [Legal Remedies for Procedural Actions on the Part of the Authori-
ties]

Legal remedies for procedural actions on the part of official authorities
may only be sought in conjunction with available legal remedies for substan-
tive decisions. This does not apply where official procedural actions may be
enforced or are directed against a non-party.

45. [Subject-Matter Jurisdiction]

The administrative court adjudicates in the first instance on all disputes for
which access to administrative courts is accorded.

1. appeal against judgments of the administrative court,

2. complaint against other decisions of the administrative court,
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3. appeal for final revision against judgments of the admimstrative court under
section 145.

47. ISubiecti-Matter Juricdiction of the Hi
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Reviews of Lawfulness]

(1) The Higher Administrative Court adjudicates on application within the
bounds of its jurisdiction on the validity of

1. by-laws issued under the provisions of the Federal Building Code and of
statutory orders issued on the basis of section 246, paragraph 2 of the Fed-
eral Building Code,

2. other legal provisions ranked below the statutes of a Land, to the extent that
this is provided in Land law.

(2) Application may be made by any natural or legal person who claims to
have been aggrieved by the legal provision or its application, or who or which
has reason to expect to be aggrieved within the foreseeable future, or by any
public authority, within a period of two years from the date of the legal pro-
vision being announced. It is to be directed against the corporation, institution
or foundation which issued the legal provision. The Higher Administrative
Court may grant the Land and other legal persons under public law whose
competence is touched by the legal provision an opportunity to be heard on
the matter within a specified period of time.

(3) The Higher Administrative Court shall not examine the compatibility

of a legal nrn\nmr\n with Land law where it is nrovided in law that the lngnl
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provision is subject to review exclusively by the constitutional court of the
Land in question.

(4) Where proceedings to review the validity of a legal provision are
pending at a constitutional court, the Higher Administrative Court may order
the suspension of proceedings until such time as the case has been disposed of
by the constitutional court.

(5) The Higher Administrative Court adjudicates and gives its judgment
or, if it does not consider oral proceedings to be necessary, makes a ruling.
Should the Higher Administrative Court come to the conclusion that the legal
provision is invalid, it declares it to be null and void; in this case the decision
is generally binding and the respondent is required to advertise the operative
part of the decision in exactly the same manner as the legal provision would be
required to be advertised. Section 183 applies mutatis mutandis in respect of
the effects of the decision. Where it is possible for defects found in a by-law or
statutory order issued under the provisions of the Federal Building Code to be



165

rectified by means of a supplementary procedure within the meaning of section
215 a of the Federal Building Code, the Higher Administrative Court shall de-
clare the by-law or statutory order to be invalid; sentence 2, second clause
shall apply mutatis mutandis.

(6) On application the court may issue a temporary injunction where this is
urgently required in order to prevent the creation of serious disadvantage or
for other compelling reasons.

48. [Additional First Instance Jurisdiction of Higher Administrative
Courts]

(1) The Higher Administrative Court rules in the first instance on all dis-
putes concerning

L. the construction, operation, occupation in any other form, changes to and
the closure, inclusion and demolition of structures within the meaning of
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2.the treatment, processing and other utilisation of nuclear fuels outside
structures of the types described in section 7 of the Atomic Energy Act
(section 9 of the Atomic Energy Act) and major deviations or major
changes within the meaning of section 9, paragraph 1, second sentence, of
the Atomic Energy Act and the storage of nuclear fuels outside state cus-
tody (section 6 of the Atomic Energy Act),

3. the construction and operation of, and alterations to power stations utilising

firing systems for solid. liguid or egaseous fuels with a furnace heat output
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of more than 300 megawatts,

4. the erection of overhead power cables with a voltage in excess of 100,000
volts and alterations to their course,

5. plan approval procedures under section 31, paragraph 2 of the Recycling
and Waste Act and also development consent procedures under section 10
of the Immissions Act for the construction and operation of, and major al-
terations to fixed structures for the incineration or thermal decomposition of
waste with an annual throughput (effective capacity) in excess of 100,000
tonnes, and of fixed structures which are used partly or wholly for the tem-
porary or permanent storage of waste materials within the meaning of sec-
tion 41, paragraph 1 of the Recycling and Waste Act,

6. the construction, extension or alteration and the operation of civil airports
and airstrips where restrictions apply on built development.
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7. plan approval procedures for the construction of new sections of track for
trams, public railways and magnetic levitation trains and for the construc-
tion of shunting yards and container terminals,

8. plan approval procedures for the construction of, or changes to federal
highways,

9. plan approval procedures for the construction or extension of federal water-
ways.

Sentence 1 applies to disputes on development consent granted in lieu of
planning approval, as well as to all disputes arising out of all of the permis-
sions and consents required for a project, including those concerning ancillary
facilities which are either spatially or operationally linked to the project. The
Ldnder may provide by law that the Higher Administrative Court shall adjudi-
cate in the first instance on disputes concerning putting into possession in
cases described in the first sentence.

(2) The Higher Administrative Court adjudicates additionally in the first
instance on actions brought against prohibitions of association issued by a su-
preme Land authority under section 3, paragraph 2, No. | of the Law of As-
sociation and on directions issued under section 8, paragraph 2 of the Law of
Association.

49. [Final Appellate Jurisdiction of the Federal Administrative Court]

The Federal Administrative Court rules on:
1. appeals for final revision against judgments of the Higher Administrative
Court under section 132,

2. appeals for final revision against judgments of administrative courts under
sections 134 and 135,

3. complaints under section 99, paragraph 2, and section 133, paragraph 1 of
this Act, and under section 17a, paragraph 4, fourth sentence of the Judica-
ture Act.

50. [First Instance Jurisdiction of the Federal Administrative Court]

(1) The Federal Administrative Court rules in the first and last instance on

1. public law disputes which are not of a constitutional nature between the
Federation and the Ldnder and between individual Lénder,

2. actions brought against prohibitions of associations made by the Federal
Minictar of tha Interior nunder cection Q naracranh 2. No. 2 of the Law of
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tence of the Law of Association,
3. (cancelled)

4. actions brought against the Federation and arising from matters concerning
official regulations within the ambit of the Federal Intelligence Service.

(2) (cancelled)

(3) Where the Federal Administrative Court finds a dispute heard under
paragraph 1 No. 1 to be of a constitutional nature, it shall refer the matter for
adjudication to the Federal Constitutional Court.

51. [Suspension of Proceedings on the Prohibition of Association]

(1) In cases where the prohibition of an entire association has been ordered
for enforcement under section 5, paragraph 2 of the Law of Association
rather than prohibition of only one part of the association, any proceeding on
an action brought by this part of the association against its prohibition shaill be
suspended until such time as a decision has been made on the action brought
against prohibition of the entire association.

(2) A decision of the Federal Administrative Court is binding upon Higher
Administrative Courts in those cases described in paragraph 1.

(3) The Federal Administrative Court shall inform Higher Administrative
Courts of any action brought by an association under section 50, paragraph 1,
No. 2.

52. [Territorial Jurisdiction]
Territorial jurisdiction is subject to the following provisions:

1. In disputes regarding immovable property or a local law or legal relation-
ship, territorial jurisdiction lies solely with the administrative court within
whose district the assets are located or the local law applies.

2. In the case of a rescissory action brought against an administrative act is-
sued by a federal authority or a federally incorporated body, institution or
foundation under public law, territorial jurisdiction lies with the adminis-
trative court within whose district the seat of the federal authority, corpo-
ration, institution or foundation is located, subject to Nos. 1 and 4. This
applies equally in the case of an action for mandatory injunction of an ad-
ministrative act in those cases covered by sentence 1. In disputes under the
Law of Asylum Procedure, however, territorial jurisdiction lies with the
administrative court within whose district the alien is obliged to reside un-
der the Law of Asylum Procedure; where territorial jurisdiction cannot be
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established by this criterion, it shall be seiiled in accordance with No. 3.
Territorial jurisdiction for disputes brought against the Federation in terri-
tories falling under the jurisdiction of the Federal Republic of Germany's
dipiomatic and consular agencies lies with the administrative court whose
district contains the seat of the Federal Government.

3. In the case of all other rescissory actions, territorial jurisdiction subject to
Nos. 1 and 4 lies with the administrative court within whose district the
administrative act was issued. Where this act was issued by a public
authority whose sphere of competence extends over the judicial districts of
a number of administrative courts, or by a joint public authority acting on
behalf of several or all of the Lédnder, jurisdiction lies with the administra-
tive court within whose district the aggrieved party has its seat or his place
of residence. In the absence of either of the latter within the province of the
public authority, jurisdiction is determined in accordance with No. 5. In the
case of rescissory actions brought against administrative acts issued by the
central office for university admissions set up jointly by the Lédnder, how-
ever, territorial jurisdiction lies with the administrative court within whose
district this organisation has its seat. This also applies in respect of actions
for mandatory injunction in those cases described in sentences 1, 2 and 4.

4. For all actions brought against legal persons under public law or a public
authority arising out of continuing or previous terms of employment as a
public official, as a judge or during compulsory or voluntary military service
or civilian service (replacing military service), and for disputes concerning
the origin of such terms of employment, territorial jurisdiction lies with the
administrative court within whose district the plaintiff has his place of resi-
dence for purposes of employment, or failing that his place of residence.
Should the plaintiff have neither a place of residence for purposes of em-
ployment nor a place of residence within the province of the authority which
issued the original administrative act, territorial jurisdiction lies with the
administrative court within whose district the public authority has its seat.
Sentences 1 and 2 apply as appropriate to actions brought under section 79
of the Law on the Regulation of Legal Relationships of Persons Falling un-

der Article 131 of the Basic Law.

5.1n all other cases territorial jurisdiction lies with the administrative court
within whose district the defendant has its seat, his place of residence, or
failing this his place of abode, or previously had his place of residence or
place of abode.
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53. {Determination of the Competent Court]j

(1) The competent court within the jurisdiction of the administrative courts

is determined by the next highest court

1.

if, in a particular case, the court which would normally be competent is
prevented for reasons either of law or of fact from exercising its jurisdic-
tion,

. where there is uncertainty because of the boundaries of a number of judicial

districts as to which court is competent to hear the dispute,

. where the place of jurisdiction is determined in accordance with section 52

and a number of courts are to be considered,

. where a number of courts have finally and conclusively declared them-

selves to have junisdiction,

. where a number of courts of which one is competent to hear the dispute

have finally and conclusively declared themselves not to have jurisdiction.

(2) Where territorial jurisdiction cannot be settied under section 52, the

competent court is determined by the Federal Administrative Court.

(3) Every party in a legal dispute and every court involved with the dis-

pute may appeal to the next highest instance or to the Federal Administrative

Court. The court to which appeal has been made may rule without an oral

hearing.

PART II

Procedures

Chapter 7

General Regulations on Procedure

54. [Exclusion and Rejection of Court Officials]

(1) The exclusion and rejection of court officials is governed by sections

41 to 49 of the Code of Civil Procedure as applicable.

(2) Any person who has played a part in the preceding administrative pro-

cedure is excluded from exercising the office of judge or of honorary judge.
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{(3) Fear of bias within the meaning of section 42 of the Code of Civil Pro-
cedure is deemed to exist in all cases where the judge or honorary judge rep-
resents a body whose interests are touched by the case.

55. [Administrative Regulations for Maintaining Order]

Sections 169, 171a to 198 of the Judicature Act on access to the public,
powers to maintain order during proceedings, the official language used in
court, consultation and co-ordination apply mutatis mutandis.

56. [Service]

(1) Orders and decisions which activate a time limit, and also dates for
hearings and summonses, are to be served; where a pronouncing judgment
has been made in court, formal service takes place only where this is ex-
pressly laid down.

(2) Service is conducted ex officio in accordance with the provisions of the

Administrative Notices Service Act.

(3) Persons who do not reside within the country may be required to
nominate an authorised recipient to receive service.

56a. [Notification by Public Promulgation]

(1) Where the same announcement is required to be made to more than
fifty persons, the court may rule for the remainder of the proceedings that no-
tification shall be effected by means of public promulgation. This ruling must
name the newspapers in which promulgation will appear; the newspapers to
be selected should be daily newspapers with wide circulation within the area
in which the decision is expected to have its effect. This ruling shall be served
upon all parties. Parties are to be informed of the manner in which future no-
tification will be effected and when the document is deemed to have been
served. This ruling is non-appealable. The court may revoke this ruling at any
time; it is required to revoke the ruling where the conditions stated in sen-
tence 1 did not or no longer obtain.

(2) In the case of public promulgation, the document which is required to
be promulgated must be displayed on the official court notice-board and pub-
lished both in the Federal Advertiser and in the newspapers named in the rul-
ing issued under paragraph 1, second sentence. In the case of public promul-
gation of a decision it is sufficient for only the operative part of the decision
to be displayed and promulgated together with instructions as to what legal
remedies are available. In place of displaying or publishing a document, it is
acceptable for an announcement to be displayed or published containing in-



171

£

PR Ry R Y R P

place at which the document is available for in-

formation as to the time and
spection. Notice of a date for a hearing and summonses must be displayed or

published in full.

(3) A document is deemed to have been served two weeks subsequent to
its publication in the Federal Advertiser; attention is to be drawn to this fact
in the publication. Following public promulgation of a decision, parties are
entitled to make a written request for a copy of the decision; attention is
similarly to be drawn to this right in the publication.

57. [Time Limits])

(1) Where nothing has been provided to the contrary, a time limit is acti-
vated on service, or, where service is not required, by notification or by a
pronouncing judgment.

(2) Tlme limits are subject to sections 222, 224, paragraphs 2 and 3, 225
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58. [Instruction on Legal Remedies]

(1) The time limit for lodging appeals or any other form of legal remedy
‘begins with the party being instructed in writing of what legal remedies are
available and of the administrative authority or court with which the legal
remedy is to be lodged, stating the location of its seat and the time limit to be

observed.

(2) In the absence of such instruction, or where instruction is deficient, the
lodging of a legal remedy is permissible only within one year of service, no-
tification or pronouncing judgment, unless lodging of the legal remedy was
prevented within the one-year time limit for reasons of force majeure, or
written instruction has been made to the effect that no legal remedy is avail-
able. Section 60, paragraph 2 applies mutatis mutandis in the case of force
majeure.

59. [Duty of Information on Federal Authorities]

When a federal authority issues in writing an administrative act which is
appealable, this act is to be accompanied by a declaration instructing parties
of the legal remedy which is available to challenge the administrative act, of
the offices at which this appeal is to be lodged and of any time limit which is
to be observed.
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(1) In the case of a person being prevented from observing a statutory time

limit through no fault of his own, this person is on application to be granted
restoration of the status quo ante.

(2) Application 1s to be made within two weeks of this obstacle being re-
moved. Substantiation of the facts to support this application are to be in-
cluded with the application or stated during the hearing on the application.
The legally significant act which has not previously been performed must be
performed within the period allowed for submitting the application. Where
this act has been performed, restoration of the status quo ante may be granted
without an application being necessary.

(3) Applications are not admissible after a period of one year from the end
of a time limit which has not been observed unless an application could not be
submitted within a year for reasons of force majeure.

(4) The decision on restoration of the status pro ante is made by whichever
court is charged with ruling on the legally significant act which has not been
performed.

(5) Restitution to the status quo ante is non-appealable.

61. [Capacity to Participate]
Capacity to participate in proceedings extends to
1. natural and juridical persons,
2. associations, to the extent that they can have legal rights,

3. public authorities, to the extent that this is provided under Land law.

62. [Capacity to Conduct Legal Proceedings]
Capacity to conduct legal proceedings extends to
1. persons with full legal capacity under civil law,

2. persons with limited legal capacity under civil law to the extent that they
are recognised as being fully capable under civil and public law on the
matters at issue in the proceedings.

(2) Where the matters at issue in the proceedings are affected by a reser-
vation of consent under section 1903 of the German Civil Law Code, a person
of full age and having legal competence who is placed under the care of a
custodian shall be deemed capable of acting in administrative proceedings
only in so far as he can act, under the provisions of civil law, without the
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consent of his custodian or he is recognised as being capable of acting under
the provisions of public law.

(3) Associations and public authorities are represented by their statutory
representatives, governing bodies or by specially appointed representatives.

(4) Sections 53 to 58 of the German Civil Law Code apply mutatis mu-
tandis.

63. [Parties]
The parties in proceedings are
1. the plaintiff,
2. the defendant,
3. any third party who has been summoned to attend (section 65),

4. the Chief Federal Public Attorney or the representative of the public inter-
est should he make use of his right to participate.

64. [Joinder of Parties]

The provisions of sections 59 to 63 of the Code of Civil Procedure on the
joinder of parties apply mutatis mutandis.

65. [Summoning of Third Parties to Appear]

(1) As long as the proceedings have not been finally completed or are
pending at a higher instance, the court is entitled to summon ex officio or on
application other parties to appear if their legal interests are touched by the
decision.

(2) Where third parties are affected by the legal dispute to such an extent
that a uniform decision is called for in respect of all third parties, these parties
are to be summoned to appear (mandatory summonses).

(3) Where the application of paragraph 2 would result in more that fifty
persons being eligible to be summoned to appear, the court may make a ruling
to order that only persons who have entered an application to appear within a
time limit to be stipulated shall be summoned to appear. This ruling is non-
appealable. The ruling shall be published in the Federal Advertiser. In addi-
tion it shall be published in daily newspapers distributed with wide circulation
within the area in which the decision may be expected to have its effect. The
time limit must be no less than three months from the date of publication in
the Federal Advertiser. The announcement published in newspapers must state
the closing date for submitting applications. Section 60 applies mutatis mu-
tandis in respect of restoration of the staius quo anfe in cases of time limits
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not being observed. The court shall summon any persons who would evi-
dently be especially affected by a decision without requiring application to be
made.

(4) The ruling on summonses shall be served on all parties. This ruling
shall give the current state of the case and the reason for the summons. A
summons to appear is non-appealable.

66. [Procedural Rights of Third Parties]

Within the petitions allowed to parties, third parties who have been sum-
moned to appear are independently entitled to assert claims to means of
prosecuting and defending a case, as well as to undertake all procedural acts.
Divergent substantive petitions may only be made where the summons was a
mandatory summons.

67. [Authorised Representatives and Advisers]

(1) Before the Federal Administrative Court and the Higher Administra-
tive Court every party who lodges a petition must be represented by a solici-
tor or a professor of law at a German university. This applies equally to ap-
peals for final revision and to complaints against leave to appeal for final re-
vision not being granted, and to the lodging of complaints in those cases de-
scribed in section 99, paragraph 2 of this Act and in section 17a, paragraph 4,
fourth sentence of the Judicature Act, as well as to petitions for leave to ap-
peal on questions of fact or on points of law or to file complaints. Legal per-

cons under nublic law and nnhlm authorities may be represented hv nublic
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officials of public employees who are qualified to hold judicial ofﬁce, or by
members of the administrative class of the civil service with diplomas in law
gained in the former GDR. In matters relating to the welfare of victims of war
and to disability law, and to associated matters of social welfare law, mem-
bers and employees of associations for war victims and for the disabled shall
also be permitted to provide legal representation before the Higher Adminis-
trative Court where such persons are empowered by by-laws or by power of
attorney to act for the plaintiff. In cases relating to matters of taxation, tax
consultants and auditors shall also be permitted to provide legal representation
before the Higher Administrative Court. In cases relating to public officials
and to associated social matters, and in cases concerned with the staff repre-

+ bk
sentation, members and employees of trade unions shall also be permitted to

provide legal representation before the Higher Administrative Court where

such persons are empowered by by-laws or by power of attorney to act for the
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(2) Before administrative courts parties are entitled to be represented by a
person authorised for that purpose at any stage in the proceedings and may
call on the services of a legal adviser during the oral hearing. The court may
make a ruling to order the appointment of an authorised representative or that
the services of a legal adviser be called on. Before an administrative court
capacity to act as an authorised representative or as a legal adviser extends to
any person who is capable of pleading properly.

(3) Authorisation is to be made in writing. The certificate of authorisation
may be presented at a later date; the court may set a time limit for presenta-
tion. Where an authorised representative has been appointed, all services and
communications by the court are to be directed to the authorised representa-

tive.

67a. [Joint Representation]

(1) Where more than twenty persons share the same interest in a dispute
and no representatives have been authorised, the court may make a ruling to
order them jointly to appoint an authorised representative within a suitable
period of time if failure to do so would stand in the way of proper disposal of
the action. Where these parties fail to appoint a joint authorised representative
within the period allowed, the court may make a ruling to appoint a solicitor
to represent them. These parties may undertake procedural acts only through
the joint authorised representative or his deputy. Rulings made under sen-
tences 1 and 2 are non-appealable.

Fda 21

(2) The power of representation lapses on either the representative or the
person represented making a written declaration to this effect to the court or
having the declaration recorded by the records clerk; a declaration of this kind
made by the representative must apply to all of the persons represented.
Where a declaration of this kind is made by the represented party, the power
of representation only lapses if notification is made simultaneously of another
representative being appointed.
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______

Special Provisions on Rescissory Actions
and Actions for Mandatory Injunction

68. [Preliminary Proceedings]

(1) Before a rescissory action may be brought, the legality and expediency
of the administrative act must be re-examined in a preliminary proceeding.
Re-examination is not required where this is provided in a law or where

1. the administrative act was issued by a supreme Federal authority or su-
preme Land authority, unless examination is required by law,

2. the administrative decision on a remedy or on an objection gives rise to a
grievance.

(2) Actions for mandatory injunction are subject to paragraph 1 as appli-
cable in the case of an application for performance of the administrative act
having been refused.

69. [Objections]
The preliminary proceeding commences with the lodging of the objection.

70. [Due Form and Time for Objections]

(1) Objections must be submitted in writing or made in person for record-
ing with the authority which issued the administrative act within a period of
one month of the aggrieved party being notified of the administrative act. The
time limit is deemed to have been observed where the objection is lodged with

‘the authority charged with deciding on the objection.

(2) Section 58 and section 60, paragraphs 1 to 4 apply mutatis mutandis.

71. [Hearings]

Where the annulment or amendment of an administrative act within objec-
tion proceedings comes to be connected with a grievance, the party affected is
to be granted a hearing prior to any decision being taken on the objection by
either the issuing authority or the objection authority (remedial decision).

72. [Remedies]

Should the authority find the objection to be weil founded, it shall provide
a remedy and make a decision on costs.
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(1) Where a public authority does not provide a remedy for an objection, a
decision shall be taken on the objection. This decision is to be taken by

1. the next highest authority, unless some other higher authority is designated
in law with discharging this task,

2. the authority which issued the administrative act, in cases where the next
highest authority is a supreme federal or Land authority,

3. a seif-governing authority, in cases relating to self-government and where
nothing 18 provided to the contrary in law.

(2) Nothing shall affect provisions under which public authorities may be
replaced in preliminary proceedings under paragraph 1 by committees or ad-
visory boards. Notwithstanding paragraph 1, these committees and advisory
boards may be constituted at the authority which issued the administrative act.

(3) The decision on the objection must be accompanied by a statement of
the grounds on which it was taken and instruction as to what rights of appeal
are available to challenge it, and it must be formally served. The decision on
the objection also states which party shall bear the costs.

74. [Time Limits for Actions]

(1) Rescissory actions must be filed within one month of service of a de-
cision on an objection. Where under section 68 a decision on an objection is
not required, the action must be filed within one month of notification of the
administrative act.

(2) Actions for mandatory injunction are subject to paragraph 1 as appli-
cable in the case of an application for execution of the administrative act
having been refused.

75. [Actions Following Inactivity of Administrative Authorities]

Where a decision on the merits of an objection or of an application for is-
sue of an administrative act has not been taken within an appropriate period of
time without sufficient reason, the action is deemed to be admissible notwith-
standing section 68. The action may not be brought within three months of the
objection being lodged or the application for issuing of the administrative act
Uciug submitted unless a shorter time limit is warranted u_y the specmi cir-
cumstances of a particular case. Where there is sufficient reason for a deci-
sion on an objection not having been taken, or for an administrative act which
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ceedings for an extendible period of time to be set by the court. Should the
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by the court, the cause of action shall be deemed to be settled.

76. (cancelled)

77. [Exclusivity of Proceedings on Objections]

(1) The provisions of this Chapter replace all other Federal law provisions
contained in other laws on objection and complaint procedures.

~ {2) This applies equally to provisions in the law of the Ldnder on objection
and complaint procedures as preconditions for actions before administrative
courts.

78. [The Defendant]
(1) Actions are to be brought

e

.against the Federation, the Land or statutory body whose authority issued
the impugned administrative act, or Wthh failed to issue the administrative
act for which an application was made; the defendant is adequately identi-

fied by naming the authority,

2. directly against the authority which issued the impugned administrative act,
or which failed to issue the administrative act for which an application was
made, where this is stipulated in the legislation of the Land in question.

(2) Where an administrative decision on an objection is taken which con-
tains a grievance (section 68, paragraph 1, second sentence, No. 2), the
authority for the purposes of paragraph 1 is the authority which decided on
the objection.

79. [Substance of Rescissory Actions]
(1) The substance of a rescissory action is

1. the original administrative act in the form which it took on as a result of the
decision on an objection,

2. the administrative decision on a remedy or on an objection in cases where
this gives rise to a grievance.

(2) A decision on an objection may also form the sole substance of a re-
scissory action where and to the extent that it contains an additional and inde-
pendent grievance in relation to the original administrative act. A violation of
a fundamental procedural provision also constitutes an additional grievance to
the extent that the decision on an objection rests on this violation. Section 78,
paragraph 2 applies mutatis mutandis.
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-80. [Suspensory Effect]

(1) Objections and rescissory actions have a suspensory effect. This ap-
plies equally in the case of regulative and declarative administrative acts and

L J R

administrative acts with double effect (section 80a).
(2) There is no suspensory effect only in the case of

1. demands in respect of public charges and costs,

2. non-postponable orders and measures taken by police officers, and

3.1in other cases as stipulated in Federal law, or, within the jurisdiction of a
Land, in Land law, in particular in respect of objections and actions
brought by third parties against administrative acts relating to investment or
to the creation of employment,

4. and in cases in which immediate execution is ordered by the public author-
ity which issued the administrative act or which is charged with deciding on

o Py ik o P D ey N

aii UUjUbLlUll ClulCl lll I..LlC PUUHL« IEiest or lll I..l UVCITIUIIE, l.Lll.C[UbL Ul a

party.

The Ldnder may also provide that legal redress shall have no suspensory
effect where this is directed against measures adopted by the Ldnder in the
course of administrative enforcement under Federal law.

(3) In those cases described in paragraph 2, No. 4, the special interest in
immediate execution must be justified in writing. Special justification is not
required in circumstances in which a public authority takes a precautionary

emergency measure in the nnhhn interest 1n a case of imminent danger, in
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particular where there is a threat of risk to life or health or to property.

(4) The public authority which issued the administrative act or which is
charged with deciding on an objection may, in those cases described in para-
graph 2, order a suspension of execution to the extent that nothing is provided
to the contrary in Federal law. In the case of demands in respect of public
charges and costs, it may also allow a suspension of execution against the
lodging of security. A suspension of execution shall be ordered in the case of
demands in respect of public charges and costs where serious doubt exists as
to the legality of the impugned administrative act, or where execution would
result in undue hardship on the part of the party liable for the charge or costs
and which is not warranted by the overriding public interest.

(5) On application the court may order suspensory effect, either wholly or
in part, in respect of the main cause of action in cases described under para-
graph 2, Nos. 1 to 3, or may reinstitute suspensory effect, either wholly or in
part, in cases described under paragraph 2, No. 4. Applications may be
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lodged prior to a rescissory action being brought. Where at the time at which
the decision is made the administrative act has already been executed, the
court may order that the execution be set aside. Restitution of suspensory ef-
fect may be made contingent upon the lodging of security or some other
condition being met. Time limits may be set for the restitution of suspensory
effect.

(6) In those cases described in paragraph 2, No. 1, applications under
paragraph 5 are only admissible in cases where a public authority has already
rejected an application for a suspension of execution either totally or in part.
This does not apply where

1. the authority has failed to reach a decision on the merits of an application
within an appropriate period of time without providing satisfactory expla-
nation, or

2. execution has been threatened.

(7) The court where the principal cause of action is situated may amend or
set aside rulings on applications issued under paragraph 5 at any time. The
right is available to all parties to lodge an application for an order to be
amended or set aside due to circumstances either having changed or not hav-
ing been declared during the original proceedings through no fault of the

party.
(8) In urgent cases a decision may be made by the presiding judge.

(1) Where a third party launches an appeal against an administrative act is-
sued in respect of and in favour of another person, the authority may

1. on application from the beneficiary, order immediate execution under sec-
tion 80, paragraph 2, No. 4,

2. on application from the third party, order a suspension of execution under
section 80, paragraph 4, and take interim measures in order to safeguard
the interests of the third party.

(2) Where an aggrieved party launches an appeal against an administrative
act issued in respect of himself and to his personal disadvantage but which
benefits a third party, the authority may on application from the third party
order immediate execution under section 80, paragraph 2, No. 4.

(3) On application the court may amend or set aside measures ordered un-
der paragraphs 1 and 2 or order such measures to be taken. Section 80, para-
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80b. [Cessation of Suspensory Effect]

(1) The suspensory effect of an objection and of a rescissory action ceases
on the objection or the rescissory action becoming non-appealable, or, where
the rescissory action has been rejected in the first instance, three months after
termination of the statutory period for stating the grounds of the appeal
against the rejection. This also applies in cases where execution by an author-
ity has been suspended, or where suspensory effect has been reinstated or or-
dered by the court, except where the authority has suspended execution until
such time as the administrative act becomes non-appealable.

(2) On application the higher administrative court may order suspensory
effect to remain operative.

(3) Section 80, paragraphs 5 to 8, and section 80a apply mutatis mutandis.

Chapter 9

Procedure in the First Instance

81. [Commencement of Actions]

(1) An action must be filed in the court in writing. In the administrative
courts it may also be filed in person by having it recorded with the records
clerk.

(2) The action and all petitions shall be filed with copies for the other par-
ties.

82. [Contents of the Plaint]

(1) The plaint must state the identity of the plaintiff and the defendant and
the substance of the claim. It shall also contain a specific petition. The facts
and evidence adduced to justify the claim are to be stated and either originals
or copies of the directive being challenged or of the relevant decision on an
objection are to be appended.

(2) In the case of a plaint failing to satisfy these requirements, the presid-
ing judge or some other judge appointed by the presiding judge (the reporting
judge) shall require the plaintiff to furnish whatever is missing within a speci-
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the information missing relates to one of the points required to be stated under
paragraph 1, first sentence. Restoration of the status quo ante is subject to
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83. [Subject-Matter and Territorial Jurisdiction]
Subject-matter and territorial jurisdiction are determined in accordance

with sections 17 to 17b of the Judicature Act as applicable. Rulings made un-
der section 17a, paragraphs 2 and 3, of the Judicature Act are non-appealable.

84. [Court Decrees]

(1) The court may adjudicate and issue a court decree without oral pro-
ceedings if the case displays no particular complications of a factual or legal
nature and the facts of the case have been established. The parties are to be
heard prior to a court decree being issued. The provisions on judgments apply
mutatis mutandis.

(2) Within one month of service of a court decree, parties may

1. apply for leave to appeal on a question of fact or a point of law or apply for
a court hearing; where both forms of
legal remedy are resorted to, there shall be a court hearing,

2. lodge an appeal for final revision, where leave for this has been granted,

3.lodge an appeal against the denial of leave to appeal or apply for a court
hearing, where leave to apply for an appeal for final revision has been de-
nied; where both forms of legal remedy are resorted to, there shall be a
court hearing,

4. where no right of appeal exists, apply for a court hearing.
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court hearing be made in due time, a court decree is deemed not to have been
issued.

(4) Where a court hearing has been applied for, the court may in its judg-
ment refrain from repeating the statement of facts and reasons for its decision
to the extent that its judgment follows the reasoning given for the court decree
and this is stated in the judgment.

85. [Service of the Writ]

The presiding judge orders the writ to be served on the defendant. Service
of the writ includes the requirement that the defendant shall respond in writing
to the allegations made in the writ. Section 81, paragraph 1, second sentence
applies mutatis mutandis. A time limit may be set for the defendant's re-
sponse.
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86. [Inquisitorial Principle, Duty to Provide Information and Advice,
Pleadings]

(1) The court examines the facts of the case ex officio; the parties are
called upon to attend. The court is not bound by the pleadings and evidence
offered by parties.

(2) An offer of evidence made during a court hearing may only be refused
by means of a ruling by the court, for which refusal reasons are to be stated.

(3) The presiding judge must strive to ensure that any formal flaws are
removed, that any ambiguous petitions are explained, that the petitions which
are made are expedient to disposal of the case, that missing information is
supplied where statements of fact are incomplete, and, in addition, that all
essential declarations required for determination of and adjudication on the
facts of the case are provided.

(4) The parties shall lodge pleadings for pre-trial review. A time limit may

be set by the presiding judge within which parties are required to lodge their
pleadings. Pleadings shall be sent ex officio to all parties.

(5) Pleadings are to be accompanied by originals or transcripts, either ex-
tracts or the full text, of any document to which reference is made. Where an
opponent may be assumed already to be familiar with such a document, or
where a document is particularly lengthy, it is sufficient for precise identifi-
cation of the document to be provided with the offer of it being available for
inspection at the court.

87. [Pre-Trial Review]

(1) Prior to the court hearing the presiding judge or the reporting judge
shall give whatever directions are required to enable the action to be disposed
of in one hearing where this is at all possible. In particular he may

1. summon parties in order to discuss the facts of the case and the state of the
dispute and to attempt to find an amicable settlement, and agree to a com-
promise;

2. request parties to add to or to elucidate their pleadings and to lodge any
documents or any other objects which are suitable to be deposited with the
court, and in particular he may set a time limit for clarifying any specific
points which are still in need of clarification;

3. seek information;

5. order parties to appear in person; section 95 applies mutatis mutandis;
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6. summon witnesses and experts to attend the court hearing;

7. give the administrative authority the opportunity to remedy defects in pro-
cedure and form within a period of no more than three months, where he is
satisfied that this will not unduly delay termination of the dispute.

(2) Parties are to be informed of all directions which are made.

(3) The presiding judge or reporting judge may take individual evidence.
This is permissible only to the extent that it is expedient to simplifying the
proceedings before the court and where it can be assumed from the outset that
the court is capable of appraising the evidence appropriately without the direct
experience of hearing it taken in court.

87a. [Decisions in Pre-Trial Reviews)

(1) Where a decision is made within the pre-trial review, the presiding
judge adjudicates

1. on the suspension of proceedings or on making them a remanet;
. on the retraction of actions, the renouncement or admission of claims;
. on disposal of the principal cause of action;

. on the value in dispute;
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(2) With the consent of the parties, the judge may also adjudicate alone on

matters in plnnﬂ of the bench division or the Senate.
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(3) Where a reporting judge has been appointed, the reporting judge ad-
judicates in place of the presiding judge.

87b. [Setting of Time Limits, Failure to Meet Time Limits}

(1) The presiding judge or reporting judge may set the plaintiff a time
limit within which he is to state the facts which in his view have been, or al-
ternatively have not been considered within an administrative procedure and
which thus give rise to his grievance. A time limit set under sentence 1 may
be combined with a time limit set under section 82, paragraph 2, second sen-
tence.

(2) In respect of specific proceedings, the presiding judge or reporting
judge may set a time limit within which a party may be requested to

1. state facts or provide evidence;

2. present documents and other movables, to the extent that the party is
obliged to do so.
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(3) The court is entitled to reject any declarations and evidence presented
after a final date set under paragraphs 1 and 2 and may then adjudicate with-
out making any further enquiries if

1.it is the view of the court that the admission of such declarations and evi-
dence would delay disposal of the litigation, and

2. the party has not produced a reasonable excuse for the delay, and

3. the party has been instructed of the consequences of failing to observe a
time limit.
The court may request the furnishing of prima facie evidence of the reason

offered in excuse. Sentence 1 does not apply where the facts of the matter
may be investigated at little expense without the co-operation of the party.

88. [Binding Effect of the Plaintiff’'s Claim]
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89. [Cross-Petitions]

(1) Cross-petitions may be made at the court with which the original action
has been filed where the counter-claim is related either to the claim made in
the original action or to the defence filed against the claim. This does not ap-
ply where a counter-claim leads to jurisdiction for the action moving to an-
other court under section 52, first sentence.

(2) Cross-petitions are not permitted in connection with rescissory actions
and actions for mandatory injunction.

90. [Pendency]
(1) A case becomes pending on the action being lodged.

(2) (cancelled)
(3) (cancelled)

91. [Amendment of Actions)

(1) An action may be amended with the agreement of the other parties, or
where the court considers such an amendment to be expedient.

(2) The agreement of the defendant to an amendment of the action is as-
sumed to be given if, without voicing an objection, he enters a defence in re-
spect of the amended action either in a written pleading or within an oral

hearing.
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(3) A decision that an amendment to the action has not taken place or that
such an amendment is permissible is not independently appealable.
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(1) The plaintiff is entitled to withdraw an action until such time as the
judgment becomes final and absolute. Withdrawal of an action after petitions
have been lodged within the court hearing requires the consent of the defen-
dant and of any representative of the public interest who may have taken part
in the court hearing.

(2) The action is deemed to have been withdrawn when the plaintiff fails
to pursue the action for more than three months, despite being called upon by
the court to do so. Paragraph 1, second sentence applies mutatis mutandis. In
being called upon to pursue the action, the plaintiff shall be advised of the le-
gal consequences ensuing from sentence one and under section 155, para-

grnnh 2. The court shall make a ruline dppmlnc the action to have been with-
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drawn.

(3) Where an action is withdrawn, or is deemed to have been withdrawn,
the court makes a ruling to dismiss the case which shall include an order on
the legal consequences of withdrawal arising from this Act. This ruling is
non-appealable.

93. [Combination and Separation of Actions]

The court may make a ruling to combine a number of actions pending and
on the same matter to be heard and adjudicated on within the same proceed-
ings. It may similarly order that a number of claims raised within one case be
separated to be heard and adjudicated upon in separate hearings.

93a. [Test Cases]

(1) Where the lawfulness of an administrative measure is the subject of
more than twenty actions, the court may proceed with one or several suitable
cases (test cases) and suspend the other cases. Parties are to be heard prior to
this decision being taken. Rulings to this effect are non-appealable.

(2) Where a final and absolute judgment has been given on the actions
which have been dealt with in court proceedings, the court may give its deci-
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parties if it 18 unanimous in the view that these cases do not differ on any sig-
nificant matters of fact or law from the test cases on which a final judgment

hae haen ociven and the farte of thece cacag have hean ectahliched The court
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may introduce evidence which was filed during a test case; it may at its own
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discretion order a witness to be re-examined or order a new experi appraisal
from either the original or some other expert consultant. The court may deny
a motion for the admission of evidence relating to facts on which evidence has
already been taken within test cases where it is convinced that admission of
such evidence would not contribute towards establishing new facts capable of
having a bearing on the decision and would delay termination of the dispute.
Refusal may be contained within the decision taken under sentence 1. Parties
have the same right of appeal against a ruling under sentence 1 as they would
be entitled to if the court had given its decision in the form of a judgment.
Parties are to be instructed of this right of appeal.

94. [Suspension of Proceedings]

Where a decision on a case is dependent either wholly or partly on the ex-
istence or non-existence of a legal relationship which itself forms the subject
of another dispute which is pending or which has to be determined by an
administrative authority, the court may order suspension of the proceedings
until such time as the other dispute has been disposed of, or a decision has
been made by the administrative authority. On request the court may suspend
proceedings on defects in procedure or form where this is deemed expedient in
the interests of concentrating proceedings.

95. [Appearance in Person]

(1) The court may order a party to appear in person. It may threaten the
party with a fine in case of failure to appear equivalent to the fine which may
be imposed on a witness who fails to appear for examination at an appointed
time. In the case of culpable absence the court shall make a ruling to impose
this fine. Both the threat and the imposition of the fine may be repeated.

(2) In the case of the party being either a juridical person or an asso-
ciation, the fine is to be threatened and imposed on whoever is entitled under
law or statute to represent this body.

(3) The court may request a participating public authority or corporation
under public law to send a public official or public employee to attend the
court hearing; this representative must bear written proof of his powers to
represent the authority or corporation and be sufficiently conversant with the
facts of the matter and the legal situation.

96. [Direct Reception of Evidence]

(1) The court takes evidence during the oral hearing. It may in particular
take ocular evidence, examine witnesses, experts and parties and require
documents to be produced.
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(2) In suitable cases the court may appoint one judge to take evidence
prior to the court hearing or may request another court to take evidence speci-
fying the individual questions relating to evidence.

97. [Dates for Taking Evidence]

Parties are to be informed of all dates for taking evidence and may be pre-
sent when evidence is taken. They may address relevant questions to wit-
nesses and experts. In the case of an objection to a question being raised, the
court shall decide on the objection.

98. [Taking of Evidence]

Where nothing is provided to the contrary in this Act, the taking of evi-
dence is subject to sections 358 to 444 and 450 to 494 of the Code of Civil
Procedure as applicable.

99. [Duty of Authorities to Produce Documents and Provide Information]

(1) Public authorities have a duty to produce documents or files and to
provide information. Where disclosure of the contents of such documents or
files and such information would be detrimental to the good of the Federation
or of a Land, or where these matters are required by law or by their very na-
ture to be kept secret, the competent supreme supervisory authority may ref-
use to produce documents or files or to provide information.

(2) On application by a party, the court with jurisdiction for the principal
claim shall adjudicate and give a ruling on whether a case has been made for
the satisfaction of the statutory requirements for the refusal to produce docu-
ments or files or to provide information. The supreme supervisory authority
which made the declaration under paragraph 1 is to be summoned to attend
these proceedings. The ruling is open to an independent challenge by means
of a complaint. An adjudication on the complaint is made by the Federal
Administrative Court if the court which first heard the case was the Higher

Administrative Court.

100. [Access to Files; Transcripts]

(1) Parties may inspect court files and papers which have been lodged with
the court.

(2) They are entitled to request copies, excerpts and transcripts from the
clerk of the court at their own expense. Section 299a of the Code of Civil
Procedure applies mutatis mutandis where court files have been replaced by
microfiche copies. At the discretion of the presiding judge files may be



189

handed over to an authorised solicitor to be removed for inspection to his
home or offices.
(3) Draft versions of judgments, rulings and court orders, texts drafted

during their preparation, and also documents pertaining to voting are neither
available for inspection nor obtainable in transcript form.

101. [Principle of Oral Proceedings]

(1) Unless otherwise stated, the court decides on the basis of oral proceed-
ings.

(2) With the agreement of the parties, the court may decide without oral
proceedings.

(3) Where nothing is provided to the contrary, decisions of the court
which are not judgments may be made without oral proceedings.

102. [Summonses, Sittings Away from the Seat of the Court]

(1) As soon as the date has been fixed for oral proceedings, the parties are
to be summoned to attend; there must be a period of no less than two weeks,
and at the Federal Administrative Court of no less than four weeks, between
the date of service and the date of the hearing. In urgent cases the presiding
judge may shorten this period.

(2) The summons shall state that in the case of a party failing to appear the
action may be heard and adjudicated on in defaulit of appearance.

(3) Courts of general administrative jurisdiction may hold sittings away
from the seat of the court where this is required in the interests of expedient
disposal of the case.

(4) Section 227, paragraph 3, first sentence of the Code of Civil Procedure
is not applicable.

103. [Procedure at Oral Hearings]
(1) The presiding judge opens proceedings and conducts the oral hearing.

(2) After calling the case, the presiding judge or the reporting judge states
the principal content of the files.

(3) Subsequently parties are allowed to speak in order to make and to sub-
stantiate their petitions.
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104. [Duty of the Court to Put Questions and Discuss the Case with Liti-
gants]

(1) The presiding judge is required to discuss the factual and legal aspects
of the matter in dispute with the parties.

(2) The presiding judge must permit all members of the court to put ques-
tions on request. Where an objection is raised to a question, the court shall
make a decision on the objection.

(3) Following discussion of the matter in dispute, the presiding judge de-
clares the hearing closed. The court may order a case to be reopened.

105. [Court Records of Oral Hearings]

Court records are made in accordance with sections 159 to 165 of the
Code of Civil Procedure as applicable.

106. [Court Settlements]

In order to dispose of a dispute either wholly or partially, parties may
reach a settlement, to the extent that they are able to order the subject matter
of the settlement, which is to be recorded with the court or with the commis-
sioned or requested judge. A court settlement may also be reached by means
of the parties accepting a proposal made by the court, the presiding judge or
the reporting judge in the form of a ruling; acceptance is to be lodged in
writing with the court.

Chapter 10
Judgments and Other Decisions

107. [Decisions in the Form of Judgments]

Where nothing 1s stated to the contrary, the decision on an action is given
in the form of a judgment.

108. [Grounds for a Judgment, Free Evaluation of Evidence, Right to be
Heard]

(1) The court decides according to its free conviction formed from the
overall result of the proceedings. The grounds which have guided the judicial
conviction are to be given in the judgment.
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parties have had an opportunity to be heard.
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109. [Interlocutory Judgments]

A preliminary ruling on the admissibility of an action may be given in the
form of an interlocutory judgment.

110. [Part-Judgments]

Where only part of the matter at dispute is ripe for judgment, the court
may give a part-judgment.

111. [Interlocutory Judgments on the Basis of an Action]

When a claim is in issue on the merits or the amount in connection with an
action for performance, the court may make a preliminary decision on the
basis of the action in the form of an interlocutory judgment. If it finds the
claim to be valid, it may order negotiations to take place on the amount.

112. [Compesition of the Court]

A judgment may only be rendered by the judges and honorary judges who
took part in the proceedings on which the judgment is based.

113. [Operative Part of the Judgment]

(1) To the extent that an administrative act is unlawful and through it the
rights of the plaintiff have been infringed, the court shall cancel the adminis-
trative act as well as the interim decision on an objection. If the administrative
act has already been executed, the court may then on application pronounce
that, and how the administrative authority shail reverse the execution. This
pronouncement is only permissible if the administrative authority is in a posi-
tion to comply and the issue is ripe for judgment. If through withdrawal or
otherwise the administrative act has already ceased to exist, then on applica-
tion the court shall pronounce through judgment that the administrative act
was unlawful if the plaintiff has a legitimate interest in such a declaration.

(2) If the impugned administrative act concerns a payment in cash or other
fungible things or a declaration, then the court may fix the payment at a dif-
ferent amount or may replace the declaration by another. Where determina-
tion of the amount to be fixed or contained in a declaration can only be per-
formed at considerable expense, the court may modify the administrative act
by stating the factual and legal matters to which consideration wrongfully ei-
ther has or has not been given in such a way that the administrative authority
is able to calculate the amount on the basis of the decision. The administrative
authority informs the party concerned informally and without delay of the re-
sult of the recalculation; once the decision has become final, the administra-
tive act must be readvertised with its new contents.
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(3) Where the court considers further investigation to be required, it may
cancel the administrative act and the interim decision on an objection without
making a decision on the merits, to the extent that the enquiries which still
have to be made are deemed in their nature or extent to be substantial and
cancellation of the administrative act is also expedient with regard to the in-
terests of parties. On request the court may make an interim ruling for the
period until a new administrative act is issued, and may in particular require
that security is to be lodged or is to remain in place either wholly or in part
and that performances provisionally need not be restored. This ruling may be
modified or cancelled at any time. A decision under sentence 1 may only be
given within six months of the administrative authority's files being received
by the court.

(4) If, in addition to the cancellation of an administrative act, a perfor-
mance may also be demanded, then the order for performance is also permis-
sible in the same proceedings.

(5) To the extent that refusal or omission of an administrative act is unlaw-
ful and this results in the rights of the plaintiff being infringed, the court shall
pronounce the obligation on the administrative authority to undertake the of-
ficial action for which an application has been made if the matter is ripe for
judgment. Otherwise it shall pronounce the obligation to issue a decision to
the plaintiff observing the opinion of the court.

114. [Re-examination of Discretionary Decisions]

To the extent that the administrative authority is authorised to act at its
discretion, the court shall also examine whether the administrative act or its
refusal or omission is unlawful for the reason that the statutory limits of its
discretion have been exceeded or discretion has not been used in accordance
with the purpose of authorisation. The administrative authority may amend its
discretionary decision on an administrative act up to and during proceedings
before the administrative court.

115. [Actions Against Interim Decisions on Objections]

Sections 113 and 114 apply mutatis mutandis where an interim decision on
an objection is the substance of a rescissory action in accordance with Section
79, paragraph 1, No. 2, and paragraph 2.

116. [Announcement and Service of the Judgment]

(1) Where oral proceedings have been held, judgments are in normal cases
given at the session in which proceedings are closed; in special cases judg-
ment may be given at another time to be announced at the close of proceed-
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ings and no later than two weeks from the date of announcement. The judg-
ment is to be served upon all parties.

(2) The announcement of a judgment may be replaced by service; the
judgment must then be passed to the clerk of the court within two weeks of
the end of oral proceedings.

(3) Where the court makes a decision without oral proceedings, an-
nouncement of the decision is replaced by service upon all parties.

117. [Form and Content of the Judgment]

(1) The judgment is rendered "In the name of the people”. It is to be set
down in writing and signed by all of the judges who have had any part in the
decision. Should a judge be prevented from adding his signature, a note is to
be added to this effect beneath the judgment by the presiding judge, or in his
absence by the seniormost judge, stating the reason for the inability to sign.
Honorary judges are not required to sign.

(2) The judgment contains

1. the names, occupations and addresses of all parties and of their legal and
authorised representatives stating what role they have played in the pro-
ceedings,

2. the designation of the court and the names of the members of the court who
have had any part in the decision,

98

. the operative part of the judgment,
. the statement of facts,

. the reasoning,
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. instruction on rights of appeal.

(3) The statement of facts shall state in brief the state of litigation laying
special emphasis on the central contents of petitions. For details reference is
to be made to pleadings, court records of proceedings and other documents to
the extent that these convey sufficiently the state of litigation.

(4) Any judgment which on the day of its announcement had not yet been
set down in writing in its entirety is to be passed to the clerk of the court in
full within two weeks of the date of its announcement. Where, in exceptional
cases, this is not possible, the judgment is to be passed to the clerk of the
court within the said period of two weeks duly signed by the judges without
the statement of facts, the reasoning and instructions on rights of appeal; the
statement of facts, the reasoning and instructions on rights of appeal are to be
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set down in writing as soon as possible and passed to the clerk of the court
duly signed by the judges.

(5) The court may refrain from repeating its statement of the reasoning
~where this follows the justification for the administrative act concerned or the
decision on an objection and a declaration to this effect is included in its
judgment.

(6) The records clerk shall add to the judgment a duly signed note of the
date on which it is served, and in cases under section 116, paragraph 1, first
sentence the date of its announcement.

118. [Correction of Clerical Mistakes]

(1) Clerical mistakes, errors in calculation and other obvious inaccuracies
in the judgment of a similar nature shall be corrected at any time by the court.

(2) A decision may be made on such corrections without a preceding court
hearing. A note of the ruling on corrections is to be made on the judgment
and on all copies thereof.

119. [Correction of the Statement of Facts Contained in a Judgment]

(1) Where the statement of facts stated in a judgment contains any other
inaccuracies or ambiguity, an application for correction may be made within
two weeks of service of the judgment.

(2) The court decides without hearing evidence and gives a ruling. This
ruling is non-appealabie. Only those judges who had any part in the judgment
take part in this decision. In the case of a judge being prevented from attend-
ing, the presiding judge shall have the casting vote. A note of the ruling on
corrections is to be made on the judgment and on all copies thereof.

120. [Supplementation of a Judgment]

(1) Where an application made by a party either on the facts of the case or
on the consequences as to costs has been passed over either wholly or par-
tially in the adjudication, a later decision on this matter shall on application be
added to the judgment.

(2) Any application for a decision of this kind is to be made within two
weeks of service of the judgment.

(3) Only that part of an action which has not already been disposed of
shall form the basis of oral proceedings.
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121. [Finality of Decisions]
To the extent that a decision has been made on the object at issue, final
and non-appealable decisions are binding upon

1. the parties and their heirs at law, and

2. where section 65, paragraph 3 applies, those persons who have failed to
make an application to be heard by the court within the time limit allowed.

122. [Rulings]
(1) Sections 88, 108, paragraph 1, first sentence, sections 118, 119 and
120 apply mutatis mutandis in respect of rulings.

(2) Rulings must state the grounds on which they have been made if a right
of appeal exists or if they constitute a decision on a legal remedy. Rulings on
the suspension of execution (sections 80 and 80a) and on temporary injunc-
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cause of the action (section 161, paragraph 2) must in all cases be accompa-
nied by a statement of the grounds on which they are based. Rulings which
contain a decision on a right of appeal do not require any further substantia-
tion in cases where the court dismisses the appeal on the grounds stated in the
impugned judgment.

Chapter 11

Temporary Injunctions

123. [Issue of Temporary Injunctions]

(1) On application the court may issue a temporary injunction in respect of
the object at issue, even before an action has been lodged, where a change to
the existing situation could reasonably be expected to frustrate or seriously
impair the applicant in the realisation of a right. Temporary injunctions are
also permissible as a means of regulating a temporary state of affairs in re-
spect of a disputed legal relationship where such regulation, in particular in
the case of permanent legal relationships, appears to be necessary in order to
ward off serious disadvantage or to prevent the threat of injury or for other

reasoms.

(2) Authority for the issue of temporary injunctions rests with the court
where the principal cause of action is situated. This is the court of first in-
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proceedings, the court of appeal. Section 80, paragraph 8 applies mutatis
mutandis.

(3) The issue of temporary injunctions is subject to the provisions of sec-
tions 920, 921, 923, 926, 928 to 932, 938, 939, 941 and 945 of the Code of
Civil Procedure as applicable.

(4) The court decides and gives its ruling.

(5) The provisions of paragraphs 1 to 3 do not apply to cases described in
sections 80 and 80a.

PART III

Forms of Appeal and Resumption of Proceedings

Chapter 12
Appeals (on Questions of Fact and Points of Law)

124. [Admissibility and Lodging of Appeals]

(1) Parties have the right of appeal against concluding judgments, includ-
ing part-judgments under section 110, and against interlocutory judgments
under sections 109 and 111 where leave to appeal has been granted by the

iohoae A daoaimioten

Higher Admiinistrative Court.
(2) Leave to appeal shall only be granted
1. where serious doubts exist as to the correctness of the judgment,
2. if the case displays special difficulties in fact or in law,
3. if the case is of fundamental importance,

4. if the judgment departs from a decision of the Higher Administrative Court,
the Federal Administrative Court, the Joint Senate of the Federal Supreme
Courts or the Federal Constitutional Court and rests on this departure, or

5. where a procedural flaw affecting the judgment of the appeal court has
been claimed and found and on which the decision may rest.

124a. [Leave to and Grounds for Appeals]

(1) Leave to appeal shall be applied for within one month of the judgment
being served. The petition of appeal shall be filed with the administrative
court. It must identify the impugned judgment. The petition shall state the
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grounds on which leave to appeal 1s to be granted. The filing of a petition im-
pedes the judgment from becoming final and absolute.

(2) The Higher Administrative Court shall make a ruling on the petition.
The Higher Administrative Court may dispense with a statement of grounds
where it accedes to the petition or where it rejects it unanimously. On rejec-
tion of the petition, the judgment becomes final and non-appealable. Where
the Higher Administrative Court grants leave to appeal, the hearing on the
petition shall be continued as an appeal hearing; filing of a separate appeal is
not required.

(3) The grounds for an appeal shall be stated within one month of the rul-
ing on leave to appeal being served. The statement of grounds shall be lodged
with the Higher Administrative Court. The time limit tor lodging grounds for
appeal may be extended by the presiding judge where this is applied for prior
to the closing date being reached. The statement of grounds must contain a
specific petition as well as the detailed grounds for the challenge (grounds for
the appeal). Should any of these requirements not be met, the appeal shall be
deemed inadmissible.

125. [Appeal Proceedings, Rulings on Inadmissibility]

(1) Appeal proceedings are governed by the provisions of Part Il as appli-
cable, where nothing to the contrary is provided in this Chapter. Section 84
does not apply.

(2) Where an appeal is inadmissible, it must be disallowed. The decision
on disallowal may be made in the form of a ruling. All parties are to be heard
in advance. Parties have the same right of appeal against this ruling as would
have been available had the court decided the matter by judgment. Parties are
to be advised of the availability of this right of appeal.

126. [Withdrawal of Appeal]

(1) An appeal may be withdrawn up to the date on which the judgment be-
comes final and absolute. Withdrawal subsequent to the lodging of petitions
during the court hearing requires the prior consent of the defendant and also
that of any representative of the public interest who has taken part in the court
hearing.

(2) The appeal is deemed o have been withdrawn when the appellant faiis
to pursue the action for more than three months, despite being called upon by
the court to do so. Paragraph 1, second sentence applies mutatis mutandis. In
being called upon to pursue the action, the appellant shall be advised of the
legal consequences ensuing from sentence one and under section 155, para-
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graph 2. The court shall make a ruling deeming the appeal to have been with-
drawn.

(3) The withdrawal of an appeal has the effect of relinquishing the right to
appeal which was exercised by lodging the appeal. The court makes a ruling
on the payment of costs.

127. [Counter-Appeal]

The respondent and other parties are entitied to lodge a counter-appeal
during the course of the court hearing, even if they have chosen not to make
use of their right of appeal. Where a counter-appeal is not lodged until after
the lapsing of the time limit for appeals, or where a party did not make use of
the right of appeal, the counter-appeal becomes ineffective should the appeal
be withdrawn or disallowed as inadmissibie.

128. [Extent of Re-examination]

The Higher Administrative Court examines the dispute within the appeal
procedure to the same extent as the administrative court. It also considers any
new facts or evidence which have since been brought to light.

128a. [New Statements and Evidence, Delays, Exclusions]

(1) New statements and evidence which were not produced at the first in-
stance within a time limit set for this purpose (section 87b, paragraphs 1 and
2) are only to be admitted where it is the free conviction of the court that
admission wouid not dejay the disposal of the dispute, or where the party con-
cerned provides a satisfactory excuse for the delay. The court may request the
furnishing of prima facie evidence of the reason offered in excuse. Sentence
1 does not apply where the party concerned has not been informed of the con-
sequences of failing to meet a time limit under section 87b, paragraph 3, No.
3, or in cases where it is easily possible to investigate the facts without the
participation of the party concerned.

(2) Statements and evidence which have rightly not been admitted are
similarly to be excluded from appeal proceedings.

129, [Limitation to Petitions]
The judgment of the administrative court may only be altered to the extent

that alteration has been petitioned for.

130. [Remanding a Case]

(1) The Higher Administrative Court give a judgment to quash the im-
pugned decision and remand the case to the administrative court if
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. the latter court has not yet reached a decision on the merits,
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(2) The administrative court is bound by the legal opinion of the appellate
decision.

130a. [Dismissal by Ruling]

The Higher Administrative Court may rule on an appeal if it is unanimous
in considering the appeal to be founded or unfounded and sees no need for a
court hearing. Section 125, paragraph 2, third to fifth sentences applies muta-
tis mutandis.

130b. [Dismissal without Stating the Grounds for the Decision]

In its judgment on the appeal, the Higher Administrative Court may make
reference to the facts of the impugned judgment if it adopts the determinations
of the administrative court in their entirety. It may refrain from repeating the
grounds on which it is based to the extent that it dismisses the appeal as un-
founded on the same grounds as those contained in the impugned decision.

131. (cancelled)

Chapter 13
Appeals for Final Revision

132. [Leave to Appeal for Final Revision]

(1) Parties have the right to appeal for final revision to the Federal Admin-
istrative Court against the judgment of the Higher Administrative Court
(section 49 No. 1) and against judgments made under section 47, paragraph 5,
first sentence, where leave for this appeal for revision has been granted by the
Higher Administrative Court or, subsequent to a complaint against denial of
the appeal, by the Federal Administrative Court.

(2) Leave to appeal for final revision may only be granted if
1. the case is of fundamental importance,

2. the judgment departs from a decision of the Federal Administrative Court,
the Joint Senate of the Federal Supreme Courts or the Federal Constitu-
tional Court and rests on this departure, or
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3. a deficiency in procedure on which the judgment may rest has been claimed
and found.

(3) The Higher Administrative Court is bound by the leave to appeal.

133. [Complaints Against Denial of Leave to Appeal for Final Revision]

(1) The denial of leave to appeal for final revision is open to challenge by
means of a complaint.

(2) The complaint is to be lodged in writing with the court from whose
judgment an appeal for final revision is to be lodged within one month of
service of the complete judgment. The complaint must identify the impugned
judgment.

(3) The grounds for the complaint must be stated within two months of
service of the complete judgment. The grounds are to be lodged with the court
from whose judgment the appeal for final revision is to be lodged. The state-
ment of grounds must set out the fundamental importance of the case, or
identify the decision which the judgment departs from, or indicate the defi-
ciency in procedure.

(4) The lodging of a complaint suspends the legal force of the judgment.

(5) Should no remedy be provided for the complaint, the Federal Adminis-
trative Court adjudicates and makes a ruling. This ruling should state in brief
the reasoning to support it; a statement of the reasoning may be dispensed
with where this would not be a suitable contribution to clarification of the
conditions under which leave for an appeal for final revision is to be granted.
The judgment acquires legal force on the complaint being rejected by the Fed-
eral Administrative Court.

(6) Where the requirements described in section 132, paragraph 2, No. 3
are met, the Federal Administrative Court may in its ruling quash the im-
pugned judgment and remand the dispute to be heard and adjudged elsewhere.

134. [Leap-Frog Appeals]

(1) Parties have the right to by-pass the instance of appeal on questions of
fact or points of law in an appeal for final revision from the judgment of an
administrative court (section 49, No. 29) if both the plaintiff and the defen-
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been granted by the administrative court either in its judgment or, in response
to an application, in a ruling. The application is to be submitted in writing
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appended to the application or to the notice of appeal for final revision in the
case of leave to appeal being contained within the judgment.

(2) Leave to appeal for final revision may only be granted where the re-
quirements described in section 132, paragraph 2, Nos. 1 or 2 are met. The
Federal Administrative Court is bound by this assent. The denial of leave to
appeal i8 non-appealable.

(3) Should the administrative court make a ruling denying an application
for leave to appeal for final revision, the statutory period for filing a petition
for an appeal on a question of fact or a point of law recommences on service
of this decision, provided that the application is made in due form and time
and the statement of consent has been appended. Should the administrative
court order the appeal for final revision to be admitted, the statutory period
for filing appeals for final revision commences on service of this decision.

(4) Appeals for final revision may not be based on procedural flaws.

(5) The lodging of an appeal for final revision and the required consent
imply renunciation of any appeal on questions of fact or points of law.

135. [Appeals for Final Revision where Appeals on Questions of Fact or
Points of Law are Barred]

Parties have the right of appeal for final revision to the Federal Adminis-
trative Court from the judgment of an administrative court (section 49, No. 2)
where an appeal on a question of fact or a point of law is barred under Fed-
eral law. An appeal for final revision may only be lodged with the leave of
the administrative court, or, in response to a complaint against denial, of the
-Federal Administrative Court. The granting of leave to appeal is subject to the
provisions of sections 132 and 133 as applicable.

136. (cancelled)

137. [Admissible Grounds for Appeals for Final Revision]

(1) An appeal for final revision may only be supported by claims of the
impugned judgment resting on a breach of

1. Federal law, or

2. a provision of the Law of Administrative Procedure of a Land which con-
forms in its wording with the Federal Law of Administrative Procedure.

(2) The Federal Administrative Court is bound by the findings of fact
contained in the impugned judgment, except where admissible and well-
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founded grounds for an appeal for final revision have been raised in respect of
these findings.

(3) Where an appeal for final revision is based on a claim of deficiencies
in procedure and yet none of the requirements described in section 132, para-
graph 2, Nos. 1 and 2 is met, a decision is only to be made on those defi-
ciencies in procedure which have been alleged. Beyond this the Federal Ad-
ministrative Court is not bound by the grounds for appeal which have been
asserted.

138. [Absolute Grounds for Appeals for Final Revision]

A judgment is always to be deemed to rest on a breach of Federal law if
1. the court of judgment was not properly constituted,

2. the decision involved a judge who was barred by law from exercising judi-
cial office, or who had been successfully rejected for fear of bias,

3. a party was denied the right to be heard,

4. a party in the proceedings was not properly represented in accordance with
the provisions of the law, except where this party gave either explicit or
tacit consent to the conduct of the case,

5. the judgment followed a court hearing at which there was a violation of the
provisions on the publicity of proceedings, or

6. no grounds were stated in support of the judgment.

139. [Time Limits; Lodging and Support of Appeals for Final Revision]

(1) Appeals for final revision are to be lodged in writing with the court
whose judgment is to be appealed from within one month of service of the
complete judgment or of the ruling admitting an appeal served in accordance
with section 134, paragraph 3, second sentence. The time limit for appeals for
final revision is also deemed to be met where the appeal is submitted to the
Federal Administrative Court within the time limit allowed. The appeal for
final revision must identify the judgment appealed from.

(2) Where a remedy is provided for a complaint against leave to appeal for
final revision not being granted, or where leave to appeal for final revision is
granted by the Federal Administrative Court, the complaint procedure is con-
tinued as an appeal procedure unless the Federal Administrative Court
quashes the judgment appealed from in accordance with section 133, para-
graph 6; formal lodging of the appeal for final revision by the complainant is
not required.
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(3) The grounds for an appeal for final revision must be given within two
months of service of the complete judgment or of the ruling granting leave to
appeal in accordance with section 134, paragraph 3, second sentence; in those
cases described in paragraph 2, the time limit for furnishing the grounds to
support an appeal for final revision is one month from service of the order
granting leave to appeal. The grounds are to be lodged with the Federal Ad-
ministrative Court. The time limit may be extended by the presiding judge
where an application to this end is made before the original time limit has
lapsed. The grounds must contain a specific petition and identify the statutory
provision which has been violated and, where the complaint is based on defi-
ciencies in procedure, state the facts which constitute the deficiency.

140. [Withdrawal of Appeals for Final Revision}

(1) An appeal for final revision may be withdrawn up to the date on which
the judgment becomes final and absolute. Withdrawal subsequent to the lodg-
ing of petitions during the court hearing requires the prior consent of the de-
fendant in proceedings for final revision and also that of the Chief Federal
Public Attorney is he has taken part in the court hearing.

(2) The withdrawal of an appeal has the effect of relinquishing the right to
appeal which was exercised by lodging the appeal. The court gives a ruling on
the payment of costs.

141. [Appeal Proceedings]
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appeals on questions of fact and points of law where nothing to the contrary is
provided within this Chapter. Sections 87a, 130a and 130b are not applicable.

142. {Inadmissibility of Amendments of Actions and Summonses to Third
Parties to Appear]

(1) Amendments of actions and summonses to third parties to appear are
not admissible within proceedings on appeals for final revision. This does not
apply to summonses to third parties pursuant to section 65, paragraph 2.

(2) A third party summoned within proceedings for final revision in accor-
dance with section 65, paragraph 2 is only permitted to make notification of a
defect in procedure within a period of two months of service of the summons
to attend. This time limit may be extended by the presiding judge where ap-
plication is made before the original time limit has lapsed.
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143. [Examination of the Conditions for Admissibility]

The Federal Administrative Court examines the admissibility of appeals
for final revision and establishes whether such appeals have been lodged in
due form and time and with the required supporting brief. Should any of these
requirements fail to be met, the appeal is inadmissible.

144. [Decisions on Appeals for Final Revision]

(1) Where an appeal for final revision is found to be inadmissible, the
Federal Administrative Court shall order by ruling that the appeal be dis-
allowed.

(2) Where an appeal for final revision is unfounded, the Federal Adminis-
trative Court shall dismiss the appeal.

(3) Where the appeal for final revision is well founded, the Federal Ad-
ministrative Court may

1. decide upon the merits of the matter,

2. quash the judgment appealed from and remand the case for a further hear-
ing and new adjudication.

The Federal Administrative Court shall remand the dispute where a third
party summoned to appear in accordance with section 142, paragraph 1, sec-
ond sentence has a legitimate interest in remand.

(4) Where the reasoning is found to display a violation of existing law, but
where the decision itself is nonetheless found to be correct on other grounds,
the appeal shall be dismissed.

(5) Where the Federal Administrative Court remands the dispute to be
heard and decided on by another court within a leap-frog appeal in accordance
with section 49, No. 2 and section 134, it may at its own discretion remand it
to the Higher Administrative Court which would have had jurisdiction for an
appeal on questions of fact or points of law. Proceedings before the Higher
Administrative Court are then subject to the same principles as if the dispute

had become pending on a properly entered appeal with the Higher Adminis-
trative Court.

(6) The court to which a case is remanded for a further hearing and new
adjudication must base its decision on the legal opinion of the court of appeal.

{7) A statement of the grounds for a decision on an appeal for final revi-
sion is not required in cases where the Federal Administrative Court finds no-
tification of defects in procedure to be unfounded. This does not apply to no-
tification of a defect pursuant to section 138 and, where the appeal for final
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revision claims only the existence of deficiencies in procedure, to notification
of a defect which forms the basis for the granting of leave to appeal for final
revision.

14S.  (cancelled)

Chapter 14

Complaints

146. [Admissibility of Complaints]

(1) Those decisions taken by administrative courts, presiding judges and
reporting judges which are neither judgments nor decrees are subject to a
right of complaint to the Higher Administrative Court on the part of parties
and all other parties aggrieved by the decision, to the extent that nothing is
provided to the contrary in this Act.

(2) Directions on the course of proceedings, orders to produce clarifying
evidence, rulings on adjournment and time limits, rulings on evidence, rulings
on the refusal of offers of evidence and on the joining and separation of pro-
ceedings and claims as well as on the rejection of court officials may not be
appealed from by means of a complaint.

(3) Saving statutory rights of complaint against the denial of leave to ap-
peal for final revision, complaints are not admissible in disputes over costs,
fees and expenses where the value of the subject of complaint does not exceed
four hundred German Marks.

(4) Complaints against decisions of the administrative court on the sus-
pension of execution (sections 80 and 80a) and on temporary injunctions
(section 123) and also complaints against rulings within proceedings on legal
aid are admissible only to the extent that leave has been granted by the Higher
Administrative Court in application of section 124, paragraph 2.

(5) Petitions for leave to lodge a complaint are to be made with the admin-
istrative court within two weeks of the decision being announced. Petitions
must state the impugned decision. The petition shall state the grounds on
which leave to lodge a complaint is to be based.

(6) The Higher Administrative Court shall rule on petitions, which the
administrative court shall submit to it without delay. Section 124a, paragraph
2, sentences 2 and 4 apply mutatis mutandis; section 148, paragraph 1 shall

not apply.
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147. [Time and Form]}

(1) Complaints are to be lodged with the court whose judgment is being
challenged, in writing or in person by having them recorded by the records
clerk, within two weeks of the judgment being pronounced. Nothing shall af-
fect section 67, paragraph 1, second sentence.

(2) The time limits for complaints is also deemed to be met if the com-
plaint is lodged with the court of complaint within the time limit.

148. [Remedies and Referral to the Higher Administrative Court]

(1) Where the administrative court, presiding judge or reporting judge
whose decision 1s the subject of the complaint holds the complaint to be well
founded, a remedy is to be provided; where this does not happen, the matter
is to be referred to the Higher Administrative Court without delay.

(2) The administrative court shall inform parties of a complaint being re-
ferred to the Higher Administrative Court.

149, [Suspensory Effect]

(1) A complaint only has suspensory effect if it concerns the fixing of
means of coercion or of maintaining order. The court, presiding judge or re-
porting judge whose decision is the subject of the complaint may also deter-
mine that execution of the said decision be suspended temporarily.

(2) Nothing shall affect the provisions of sections 178 and 181, paragraph
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150. [Decisions by Ruling]

The Higher Administrative Court adjudicates on the complaint and gives a
ruling.

151. [The Commissioned or Requested Judge; Records Clerk]

Applications may be made for a decision by the court on decisions made
by the commissioned or requested judge or the records clerk within two
weeks of the decision being announced. The application is to be made in
writing or in person by having it recorded by the records clerk at the court.
Sections 147 and 149 apply mutatis mutandis.

152. [Complaints to the Federal Administrative Court]

(1) Saving section 99, paragraph 2, and section 133, paragraph 1 of this
Act and section 17a, paragraph 4, fourth sentence of the Judicature Act, the
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decisions of the Higher Administrative Court may not be appealed from by
means of complaints to the Federal Administrative Court.

(2) In proceedings before the Federal Admimstrative Court, the decisions

of the commissioned or requested judge or of the records clerk are subject to
the provisions of section 151 as applicable.

Chapter 15

Resumption of Proceedings

153. [New Trials]

(1) Proceedings which have been completed and are final and conclusive
may be reopened in accordance with the provisions of Book Four of the Code
of Civil Procedure.

(2) The right to initiate proceedings for annulment and restitution extends
also to representatives of the public interest and, in the case of proceedings
before the Federal Administrative Court in the first and last instance, also to
the Chief Federal Public Attorney.

PART 1V

Costs and Enforcement

Chapter 16
Costs

154. [The Duty to Bear Costs]
(1) The defeated party bears the costs of the proceedings.

(2) The costs of an unsuccessful appeal are to be borne by the party which
launched the appeal.

(3) A third party who has been summoned to appear may only be ordered
to bear costs if he has himself either lodged petitions or appealed.
(4) The costs of a successful action to reopen the case may be awarded

against the State to the extent that they do not result from fault on the part of
one of the parties.
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155. [Sharing Costs]

(1) In the case of a party partly succeeding and partly being defeated, the
costs are to be shared or split proportionately. Where the costs are shared,
each party bears half of the court costs. The costs may be imposed in total on
one party where the other party is defeated on only a minor point.

(2) Anyone withdrawing a petition, action, appeal or any other application
for a legal remedy is obliged to bear the costs.

(3) Costs arising from an application for restoration of the status quo ante
are to be borne by the applicant.

(4) (cancelled)

(5) Costs attributable to fault on the part of one of the parties may be im-
posed on that party.

s in Cases of Imme
Where the defendant has through his behaviour given no cause for an ac-

tion to be brought, the plaintiff shall be liable for court fees if the defendant
acknowledges the claim immediately.

157. (cancelled)
158. [Challenges to Orders to Pay Costs]

(1) Challenges to orders on costs are inadmissible where no appeal has
been lodged against the decision on the main issue.

(2) Where no decision has been made on the main issue, the decision on
costs is non-appealable.

159. [More than One Person Liable for Costs})

Where the party liable for costs comprises more than one person, section
100 of the Code of Civil Procedure applies rmutatis mutandis. Where the legal
matter at issue can only be decided uniformly in respect of the party liable for
costs, the persons concerned are held jointly and severally liable for costs.

160. [Liability for Costs in the Case of Settlements]

In the case of a dlqmlte being disposed of by means of a settlement and the

parties not having come to any agreement on the matter of costs, each party
shall bear half of the court fees. Each party is liable for his own extrajudicial
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161. [Orders to Pay Costs, Disposal of the Main Action]

(1) The court is obliged to include its decision on costs within the judg-
ment or, in the case of proceedings coming to some other conclusion, to make
a ruling on costs.

(2) Once the main issue of the dispute has been disposed of, and except for
in those cases described in section 113, paragraph 1, fourth sentence, the
court makes a ruling at its equitable discretion on the payment of costs; due
consideration is to be shown for the previous state of affairs and of litigation.

(3) In all cases covered by section 75, the costs are to be borne by the de-
fendant if the plaintiff had grounds to expect an official reply prior to the ac-
tion being brought.

162. [Recoverable Costs]

(1) Costs are the court fees (charges and expenses) and the necessary ex-
penditure incurred by parties in the appropriate prosecution or defence of an
action, including the costs of the preliminary proceedings.

(2) The professional charges and expenses due to a solicitor or legal repre-
sentative, and in matters relating to taxation to a tax consuitant, are in all
cases recoverable. Where a preliminary hearing was pending, charges and
expenses are recoverable if the court required the appointment of an author-
ised legal representative for the preliminary hearing.

(3) The extrajudicial costs incurred by a third party who has been sum-
moned to appear are only recoverable if, for reasons of equity, the court im-
poses them on the defeated party or awards them against the state.

163. (cancelled)
164. [Taxation of Costs]

On application the records clerk of the court of first instance shall fix the
level of costs to be reimbursed.
165. [Challenges to the Taxation of Costs]

Parties may challenge the level of costs fixed for reimbursement. Section
151 applies mutatis mutandis.

166. [Legal Aid]

The provisions of the Code of Civil Procedure on legal aid apply mutatis
mutandis.
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Chapter 17

Enforcement

167. [Application of the Code of Civil Procedure, Provisional Enforceabil-
ity]

(1) Where nothing is provided to the contrary within this Act, enforcement
is subject as applicable to the provisions of Book Eight of the Code of Civil
Procedure. The court of enforcement is the court of the first instance.

(2) Judgments on rescissory actions and actions for mandatory injunction
may only be declared provisionally enforceable in respect of costs.

168. [Titles of Enforcement]

1 £innl nemd mencriat e
1. IiTial ana provision

2. temporary injunctions,

3. court settlements,

4. rulings on the taxation of costs,
5

. awards made by courts of arbitration under public law and arbitration set-
tlements which have been declared to be enforceable, to the extent that the
decision on enforceability is non-appealable or declared to be provisionally
enforceable.

(2) For purposes of enforcement, parties may on application be provided
with copies of the judgment omitting the statement of facts and the reasoning,
the service of which is equivalent in effect to service of a complete judgment.

169. [Enforcement in Favour of Public Authorities]

(1) Where enforcement is to be executed in favour of the Federation, a
Land, an association of local authorities, a municipality or a public-law cor-
poration, institution or foundation, enforcement takes place in accordance
with the Administrative Enforcement Act. The enforcement authority within
the meaning of the Administrative Enforcement Act is the presiding judge of
the court of first instance; he is entitled to call on the services of some other
enforcement authority or of a bailiff for purposes of enforcement.

(2) Where enforcement is executed in order to compel action, toleration or
omission within the process of administrative assistance among organs of the
Ldnder , execution is to take place in accordance with the provisions of Land

law.
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170. [Enforcement Against Public Authorities]

(1) Where enforcement is to be executed against the Federation, a Land,
an association of local authorities, a municipality or a public-law corporation,
institution or foundation in respect of a pecuniary claim, enforcement is or-
dered by the court of first instance on application by the creditor. This court
determines what enforcement measures are to be implemented and requests
the relevant authority to undertake these measures. This authority is obliged to
comply with the request in accordance with the regulations on enforcement
applicable to it.

(2) Prior to issuing the warrant of enforcement, the court shall notify the
authority or, where enforcement is ordered against public-law corporations,
institutions and foundations, their legal representatives, of the intention of
proceeding with enforcement, stating that enforcement may be warded off by
making a payment within a time limit to be set by the court. This time limit
must not exceed one month.

(3) Enforcement is not permissible against property which is essential for
the performance of public tasks, or whose disposal would be in conflict with a
public interest. The court shall rule on complaints after hearing the competent
supervisory authority or, in the case of supreme federal or Land authorities,
the competent minister.

(4) Credit institutions under public law are not bound by paragraphs 1 to

(5) Prior warning of enforcement and observance of a period of delay are
not required for the execution of a temporary injunction.

171. [Writ of Enforcement]

A writ of enforcement is not required in cases covered by sections 169 and
170, paragraphs 1 to 3.

172. [Administrative Penalties Against Public Authorities]

Where in those cases covered by section 113, paragraph 1, second sen-
tence, and paragraph 5 and section 123 a public authority fails to meet an
obligation imposed on it in a judgment or by a temporary injunction, the court
of first instance is entitled to threaten to impose an administrative penalty not
to exceed two thousand German Marks, on request setting a time limit, and,
should the time limit lapse without payment being made, may impose and en-
force this penalty ex officio. The threat, imposition and enforcement of an
administrative penalty may be repeated.
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PART V

Concluding and Transitional Provisions

173. [Application of the Judicature Act and of the Code of Civil Proce-
dure]

Where nothing is contained to the contrary within the provisions of this
Act on procedural matters, the Judicature Act and the Code of Civil Proce-
dure apply mutatis mutandis provided that this is not precluded by the funda-
mental differences between the two types of procedure.

174. [Qualification to Hold Judicial Office]

(1) For representatives of the public interest at Higher Administrative
Courts and at administrative courts, a qualification to enter the higher civil
service class is equivalent to the qualification to hold judicial office under the
German Judges Act if the former qualification was attained by passing the
statutorily required examinations on completion of no less than three years of
study of law at a university and three years of professional training in public
service.

(2) War veterans are deemed to meet the requirements contained in para-
graph 1 if they have satisfied the special statutory requirements which apply
to them.

175 to 177. (cancelled)
178 to 179. (regulations on amendments)

180. [Examination of Witnesses and Expert Witnesses Under the Law of
Administrative Procedure or Social Law Code X]

Where the examination and swearing in of witnesses and expert witnesses
is conducted in accordance with the Law of Administrative Procedure or Book
Ten of the Social Law Code, this shall take place before the judge to whom
this task has been assigned in the court schedule of responsibilities. The ad-
ministrative court shall rule on the lawfulness under the Law of Administra-
tive Procedure or Book Ten of the Social Law Code of any refusal to give
evidence, to provide an expert opinion or to swear the oath.

181 to 182. (regulations on amendmenis)
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183. [Nullity of Federal State Law]

Where the Constitutional Court of a Land has made a declaration of nullity
in respect of Land law, or has nullified provisions of Land law, subject to
special statutory regulation by the Land nothing shall affect the validity of
decisions of courts with administrative jurisdiction which have become non-
appealable and which are based on the nullified legal provision. Enforcement
on the basis of a decision of this kind is not permissible. Section 767 of the

Code of Civil Procedure applies mutatis mutandis.

184. [Special Arrangements of the Lénder]

The Lénder may allow Higher Administrative Courts to continue to use
the previous designation of "Administrative Court of Justice" (Verwaltungs-
gerichtshof).

185.

(1) In the Ldnder of Berlin and Hamburg, counties, within the meaning of
section 28, are replaced by districts.

(2) The Ldnder of Berlin, Brandenburg, Bremen, Hamburg, Mecklenburg-
West Pomerania, Saarland and Schleswig-Holstein may permit departures
from the provisions of section 73, paragraph 1, second sentence.

186,

Section 22, No. 3 applies in the Ldnder of Berlin, Bremen and Hamburg
with the additional provision that persons acting in an honorary capacity
within public administration are similarly not eligible for appointment as hon-

orary judges.

187.

(1) The Lénder may transfer to courts of administrative jurisdiction tasks
of disciplinary and arbitral jurisdiction in connection with the apportionment
of the assets and liabilities of public associations, attach professional discipli-
nary tribunals to these courts, and, within this process, may regulate matters
of composition and procedure.

(2) In addition, in matters of public-service staff-representation law the
Ldnder may issue regulations on the composition and procedure of adminis-
trative courts and of the Higher Administrative Court.
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188. [Social Divisions, Social Senates, Exemption from Costs]

The areas of public welfare, youth welfare, care for war victims, disabled
persons welfare and the development of vocational training shall be brought
together in one bench division or senate. In proceedings of these kinds, court
costs (fees and expenses) are not charged.

189. (cancelled)

190. [Continued Validity of Particular Special Provisions]

(1) Nothing shall affect the validity of the following laws, which depart
from the provisions of this Act:

1. the Equalisation of War Burdens Act of August 14th 1952 (Federal Law
Gazette [ p. 446) in the wording of the relevant amending laws,

2. the Law on the Establishing of a Federal Supervisory Office for Insurance
Companies and Building Societies of July 31st 1951 in the wording of the
Law to Supplement the Law on the Establishing of a Federal Supervisory
Office for Insurance Companies and Building Societies of December 22nd
1954 (Federal Law Gazette I p. 501),

3. (cancelled)

4. the Farm Land Consolidation Act of July 14th 1953 (Federal Law Gazette |
p- 591),

5. the Public-Service Staff-Representation Act of August 5th 1955 (Federal
Law Gazette I p. 477),

6. the Military Grievance Code (WBO) of December 23rd 1956 (Federal Law
Gazette I p. 1066),

7. the Prisoner of War Compensation Act (KgfEG) in the wording of Decem-
ber 8th 1956 (Federal Law Gazette I p. 908),

8. section 13, paragraph 2 of the Patent Act and procedural regulations affect-
ing the German Patent Office.

(2) (cancelled)
(3) (cancelled)
191.
(1) (regulation on modifications)
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192, (regulation on modifications)

193. [The Higher Administrative Court as Constitutional Court]

In a Land with no constitutional court, nothing shall affect the jurisdiction
transferred to the Higher Administrative Court to rule on administrative dis-
putes within the Land until such time as a constitutional court is established.

194. (no longer valid)

195.
(1) (Entry into Force)

(2) to (6) (Regulations on cancellation and amendments and superseded
regulations)
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