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Abstract After the invocation of security exceptions became more common, the first panel report ever on
how to apply them has recently been issued in the Russia – Measures Concerning Traffic in Transit case.
While this panel addressed the application of the security exception in a situation of threat to international
peace and security, the question must be raised whether its approach also applies to the invocation of
security exceptions for economic reasons. In this context, the present chapter focuses on the methodical
preliminaries to applying security exceptions: Its application in WTO dispute settlement does not only
prompt the question of the jurisdiction of WTO panels and the Appellate Body, but also pertains to the
issues of standard of proof and standard of review. A related methodical issue concerns the feasibility of
the expansive interpretive approach applied to the general exceptions to the security exception. Reading it
in the same tune runs the risk of nullifying the concept of multilateral trade regulation altogether, even
more so as the security exceptions miss the usual safeguard against abuse, i.e. the requirements of the
general exceptions´ chapeau. The lack of such safety valve confirms that security exceptions are of a
different character compared to other exceptions. This difference, however, may be difficult to maintain if
security exceptions are also used to defend economic security interests. Finally, the application of security
exceptions may - as debated with regard to other WTO exceptions - be subject to an inherent limitation
against exterritorial application, which would restrain its scope of application in cases in which security
measures against a third country intend to affect also the trade of WTO members, and could become
relevant in assessing US sanctions against Iran.
_________________
W. Weiß
University of Administrative Sciences Speyer, Speyer, Germany
e-mail: weiss@uni-speyer.de
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1 Introduction: The new life of security exceptions - also for economic
security?

The security exceptions in WTO law have long been dormant provisions, but came to a very vibrant
new life about two years ago when WTO members gave up their hesitation in using them and started
their invocation as justifications for protectionist trade measures. This has led to far more than a dozen
pending WTO dispute settlement cases. They have their roots in the conflict between Russia and the
Ukraine, in the economic embargo against Qatar, and most recently in the trade disputes the US Trump
administration instigated against China, the EU and most other WTO members, which started with
additional tariffs introduced for steel and aluminium imports.1 In particular the debates about the
additional US tariffs currently cause 15 disputes, both brought against the US and by the US that
contests the lawfulness of the countermeasures. Even though the GATT and WTO security exceptions
were subject to debate in the GATT 1947 era and also in WTO bodies,2 and even though Article XXI
GATT was raised in early WTO disputes (the most prominent one being the dispute between the EU
and the US over the US Helms-Burton Act,3 the third dispute on Article XXI GATT in which a panel was
established, but which was finally settled by amicable solution4), it took until 26 April 2019 for the
question of the judicial application and interpretation of the security exception in Article XXI GATT to
be dealt with by an un-appealed WTO panel report in a dispute initiated by Ukraine against transfer of
goods restrictions imposed by Russia.5 This panel report adopted a cautious approach. It confirmed
the justiciability also of the security exception of Article XXI GATT, while on the other hand not fully
rejecting the understanding far-spread among WTO members that security issues are self-judging. The
latter understanding results from an assessment of an allegedly established practice of GATT
contracting states/WTO members according to which allegations of national security have been settled
by diplomacy.6 The panel, however, concluded that WTO panels do have a power to review, and that

1 See the chapter by Wolfgang Weiß in this volume; Tania Voon, ´Can International Trade Law Recover? Security
Exception in WTO Law`, (2019) 113 AJIL Unbound p. 45, 46-47; Geraldo Vidigal, ´WTO Adjudication and the
Security Exception`, (2019) 46 Legal Issues of Economic Integration p. 203, 204 et seq. The WTO cases are listed
there in fn. 8 to 10.
2 The debates about the security exception in GATT 1947 and WTO bodies are reviewed comprehensively in the
Appendix to the panel report WT/DS512/R, Russia – Measures Concerning Traffic in Transit. For a thorough
review of the genesis  of the GATT security exception see Mona Pinchis-Paulsen, ´Trade Multilateralism and U.S.
National Security`, forthcoming (2020) 41 Michigan Journal of International Law, https://papers.ssrn.com/
sol3/papers.cfm?abstract_id=3353426; for GATT and WTO practice insofar see also Shin-yi Peng, ´Cybersecurity
Threats and the WTO National Security Exceptions` (2015) 18 Journal of International Economic Law p. 449, 459
et seq.
3 WT/DS38 - US – The Cuban Liberty and Democratic Solidarity Act.
4 See the list of GATT and WTO disputes on Article XXI GATT in Peng, supra footnote 2 at 460. The GATT panel in
US- Sugar Quota, L/5607, para. 4.1 did not utter on Article XXI GATT as the respondent, the US, had not defended
its measure, even though the reduction of Nicaragua´s sugar quota was motivated by the US attempt to reduce
financing for Nicaragua´s military. The US had not invoked Article XXI GATT. Later, in 1985, they invoked Article
XXI GATT as justification for a complete import and export embargo on Nicaragua. The unadopted panel report
in this dispute, however, could not examine Article XXI GATT as the GATT Council had made a carve-out from its
terms of reference insofar, GATT panel report in US – Nicaraguan Trade, L/6053, para. 5.3.
5 WT/DS512/R.
6 See Brandon Murrill, ´The “National Security Exception” and the World Trade Organization`, Congressional
Research Service, LSB10223, p. 4 (https://fas.org/sgp/crs/row/LSB10223.pdf).
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Article XXI lit. b) iii) GATT was “not totally self-judging.”7 The panel then carefully developed a partially
objective approach, combined with plausibility requirements for Russia´s claim that its measures were
adopted for protecting essential security interests in case of emergency under Article XXI  lit. b) iii)
GATT. In the end, Russia´s invocation of the national security exception was accepted.8 This result may
not be surprising, given the fact that the conflict between Russia and Ukraine is a severe issue of
national security for both sides. The occupation of the Crimea by Russia and the military conflict
between the Ukrainian army and the forces in the east of Ukraine (which enjoy Russian support) have
led to situations, which stopped only short of belligerency between Ukraine and Russia. The UN is
involved and assessed the situation on the Crimea and in East Ukraine as a “threat or use of force
against the territorial integrity or political independence of Ukraine by the Russian Federation”.9 Even
though one could doubt whether the transit restrictions imposed by Russia for Ukrainian goods are
measures “necessary for the protection” of security interests, the situation in which they were adopted
clearly is an international security conflict, and the countries affected by the measures were involved
as parties to this conflict. If one compares this situation, however, to the circumstances under which
the US invoked national security against other WTO Members in order to justify additional tariffs10,
one instantly understands that the application of the security exception of Article XXI GATT to such
instances raises some additional concerns and exacerbates the threat that the use of security
exceptions pose to the whole WTO trade law system.11 The relationship between the US and China or
EU is not such that one has to fear a threat to peace or security. The security interests contented by
the US relate to negative effects for the US caused by imports of steel, aluminium, cars and other
goods. Actually, what the US invokes are national interests of economic security for its industry, its
workers and also for the security of supply for military goods.12 Hence, the US might invoke – besides
the justification on ground of “emergency in international relations” (as stipulated by Article XXI (b) iii)
GATT) – also Article XXI (b) ii) GATT, referring to actions adopted for essential security interests relating
to “such traffic in other goods… as carried on directly or indirectly for the purpose of supplying a

7 WT/DS512/R, para. 7.102. According to Geraldo Vidigal, supra footnote 1 at 215, it was only the necessity
requirement of Article XXI lit. b) chapeau which was left to the full discretion of the WTO members.
8 For a thorough analysis of the panel report WT/DS512/R see Geraldo Vidigal, supra footnote 1 at 205 et seq.
9 See the Resolutions of the UN General Assembly, A/Res/71/205 and A/Res/73/194.
10 For more on this see the chapter by Wolfgang Weiß in this volume. Attempts at circumventing Article XXI GATT
by assessing the US measures as safeguards are not feasible as the US explicitly invoked Article XXI GATT, see
also Tania Voon, supra footnote 1, at 49.
11 Even in situations of traditional international conflict, the invocation of security exceptions engenders a sincere
confrontation within the WTO system, as it might imply a carve-out from the legalization of trade relations
brought about by the WTO and its dispute settlement system, and might mean a return to ‘power-oriented
techniques’ also for the settling of trade disputes. See Mona Pinchis-Paulsen, supra footnote 2 at 4 ff.
12 For the latter see the presidential proclamation regarding imports of automobiles and automobile parts which
reads in para. 2: “The rapid application of commercial breakthroughs in automobile technology is necessary for
the United States to retain competitive military advantage and meet new defense requirements. Important
innovations are occurring in the areas of engine and powertrain technology, electrification, lightweighting,
advanced connectivity, and autonomous driving. The United States defense industrial base depends on the
American-owned automotive sector for the development of technologies that are essential to maintaining our
military superiority. 3. Thus, the Secretary found that American-owned automotive R&D and manufacturing are
vital to national security. Yet, increases in imports of automobiles and automobile parts, combined with other
circumstances, have over the past three decades given foreign-owned producers a competitive advantage over
American-owned producers”
(https://www.whitehouse.gov/presidential-actions/adjusting-imports-automobiles-automobile-parts-united-
states/).
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military establishment.” The US has not made clear, on which alternative it bases its justification, for
the mere reason that in its view, national security is not justiciable, so that as soon as a WTO member
invokes it, a panel has no authority to decide.13

Economic security is a concept that “relates to the strategic ability of a state to maintain and
develop their socio-economic system of choice and their relative economic power position”; economic
security concerns a state´s ability to safeguard lasting economic welfare and to stabilize the global
economic environment insofar.14 This type of economic security concerns is gaining importance in the
era of globalization, in which domestic regulatory autonomy erodes and economic interdependence
reaches unprecedented levels. The rise of new economic powers like China poses a challenge to
traditional trade powers and their room of manoeuvre. New emerging powers are suspicious of
existing political and economic systems as they usually favour the established incumbents. The ensuing
pressure on the division of powers may provoke the traditional actors to adopt measures to stabilize
their position. This applies not only to power politics, but also to the distribution of trade power. Thus,
the economic interdependence brought about by liberal and open markets and intensified by global
supply chains, which until recently has been seen as a guarantee for growing prosperity, nowadays
increasingly is assessed as a source of possible threats to national security as it undermines state
control, self-sufficiency and resilience.15 Seen from this perspective, the US protectionist measures
have their roots in deep concerns over the US position in world trade and its capacity of maintaining
their socio-economic order, and hence the measures could be perceived as being grounded in such
economic security concerns16 - even though the link between automobile production in the US and its
national security is contested.17 A consequence of the conceptualisation of national security as being
inclusive of economic security is, of course, that it drastically increases the proportion of measures
that could be justified on grounds of national security under Article XXI GATT.18

The invocation of the security exception of Article XXI GATT in such a completely different
context necessitates revisiting the findings of the panel in Russia – Measures Concerning Traffic in
Transit and re-evaluating them in this new setting. Above all, this puts questions of a rather
fundamental, methodical kind to the fore. Panels applying the security exceptions may not merely
justify their jurisdiction (see below, section 2). Questions also pertain to the standard of review and
standard of proof suitable to the application of security exceptions (see below 4), and to the
appropriate interpretive approach to the terms of Article XXI GATT, in particular as the itemised
justifications in Article XX GATT are conceived rather broadly (see below 3). Applying the security
exception may finally also prompt the question whether its application is subject to an inherent

13 See Congressional Research Service, Section 232 Investigations: Overview and Issues for Congress (April 2019),
R45249, p. 23 f and the US position shown in panel, WT/DS512/R, para. 7.51 - Russia – Measures Concerning
Traffic in Transit.
14 Gustaaf Geeraerts and Weiping Huang, ´The Economic Security Dimension of the EU China Relationship`, in
Emil Kirchner, Thomas Christiansen and Han Dorussen (eds), Security Relations between China and the European
Union (Cambridge University Press 2016) p. 187, 187-189.
15 J. Benton Heath, ´The New National Security Challenge to the Economic Order`, forthcoming (2020) 129 Yale
Law Journal, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3361107, p. 29; Anthea Roberts, Henrique
Choer and Victor Ferguson, The Geoeconomic World Order, LAWFARE blog, https://www.lawfareblog.com/
geoeconomic-world-order.
16 J Benton Heath, supra footnote 15 at 30.
17 See Congressional Research Service, Section 232 Auto Investigation, IF10971, 2 (https://fas.org/sgp/crs/misc/
IF10971.pdf).
18 J Benton Heath, supra footnote 15 at 31 f.
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limitation against exterritorial application, as debated with regard to other WTO exceptions.19 Such
inherent limitation would restrain the security exception´s scope of application in cases in which
security measures also affect third countries, i.e. WTO members not involved in the security issue. An
example for this is the Trump administration´s embargo against Iran. Trump expects also companies
from other WTO members to respect the trade embargo and to stop doing business with Iran.20 This
applies inter alia to EU and Chinese companies.21 Hence, the question arises whether the security
exception also justifies sanctions against EU or Chinese companies for not respecting the US trade
embargo with respect to their trade outside US jurisdiction. A potential extraterritorial limitation thus
becomes relevant in assessing some measures adopted in the implementation of the US sanctions
against Iran (for this, see below section 5).

2 Jurisdiction of WTO panels over security exceptions

2.1 The panel´s approach in DS512

Whether the invocation of security exceptions is subject to judicial review, is hotly contested, also in
trade law. A quite traditional perspective refers to the non-justiciability of security exceptions
(“national security exceptionalism”). Traditionally, national security exceptions have been seen to be
self-judging and not subject to judicial review.22 The textual anchor for defending such position for
Article XXI lit a) and b) GATT is the formulation “which it considers” used to qualify actions taken for
the pursuance of essential security interests, which, however, could be limited to assessing the
measure´s necessity.23 The self-judging nature of exception provisions is held legitimate due to the
stabilization and acceptance this allows for a rule-based judicial dispute settlement for other trade law
provisions, in particular exception provisions. Furthermore, the rationale of the claimed self-judging,
non-justiciable nature of security exceptions refers to a sort of political question doctrine. Judges
allegedly are not competent to assess political issues, and this applies even more to trade judges who
are deemed not competent insofar.24 As the US once stated, “any examination of a [security] matter
in purely trade terms would be sterile or disingenuous”.25

19 See Wolfgang Weiß, WTO Law and Domestic Regulation (Beck Hart Nomos Publishing 2019) p. 40 ff.
20 See Section 1. (a) (ii) (C) Executive Order on Imposing Sanctions with Respect to Iran,

https://www.whitehouse.gov/presidential-actions/executive-order-imposing-sanctions-respect-iran/.
21 For sanctions against the Chinese company Zhuhai Zhenrong Co. Ltd see the press statement by the US
Department of State, https://www.state.gov/the-united-states-to-impose-sanctions-on-chinese-firm-zhuhai-
zhenrong-company-limited-for-purchasing-oil-from-iran/. The company is now on the US sanctions list
https://sanctionssearch.ofac.treas.gov/Details.aspx?id=7770.
22 See in detail J Benton Heath, supra footnote 15 at 31 et seq.
23 The panel carefully examined whether the reference to the WTO member´s assessment refers only to
necessity, or includes the essential security interest, or even all elements of Article XXI lit. b) GATT, see
WT/DS512/R, para. 7.63. It finally opined that the requirements of the subparagraphs i) to iii) are subject to an
objective control by a panel, whereas the definition of the requirements of the chapeau of Article XXI lit b) GATT
(necessity, essential interest) are left to the WTO members discretion, but subject to a plausibility control, see
ibid. para. 7.82, 7.100, 7.131 et seq.
24 See the US argument reflected in panel, WT/DS512/R, para. 7.103, fn. 183; J Benton Heath, supra footnote 15
at 34 f.
25 For this statement see the Appendix to panel report, WT/DS512/R, para. 1.30.
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This approach was rejected by the afore-mentioned panel, and rightly so. The state practice
referred to as proof of such agreement by the contracting parties (in the sense of Article 31 (3) b) VCLT,
according to which the context in which the terms of a treaty must be interpreted comprises
“subsequent practice in the application of the treaty which establishes the agreement of the parties
regarding its interpretation”), is far from being coherent or conclusive. The panel did not find sufficient
support for concluding that conduct of states establishes a common understanding as to the meaning
of Article XXI GATT.26 Furthermore, the panel offered a doctrinal basis for confirming its jurisdiction
also over security exceptions. It reminded to the diligence that the parties invested in detailing the
situations in which security concerns are accepted under Article XXI GATT (which would have been
unnecessary if their respect was beyond any control), to the lack of exclusion of security exceptions
from the standard mandate of panels, and to the lack of any treaty language hinting to a peculiar
nature of security exceptions compared to other exceptions.

The question of justiciability of national security exceptions is not so much one of a choice
between only two options. Instead of reducing this issue to a mere binary one, determining the role of
panels in the application and interpretation of security exceptions raises much more complicated
issues about how far this jurisdiction goes und what exactly it implies. The affirmation of the
jurisdiction of panels over security exceptions raises intricate questions, which actually determine the
extent to which panels have jurisdiction and ultimately determine whether a panel has real jurisdiction
to assess the legality of invoking the security exception. These questions refer to the issue of
expansively or narrowly construing the terms used in the security exceptions (and even more so, if one
intends to conceive them in a way to comprise economic security), and to the applicable standard of
review and standard of proof. The formulation “which it considers” in the chapeau of Article XXI b)
GATT does not exclude its justiciability, but limits the latter´s scope. The formulation is appropriate to
guide the exercise of judicial powers of control, in particular with regard to the requirements for the
assertion of the security exception and the exercise of the standard of review that steers the panel´s
density of control. Insofar, it pertains to the question of the verifiability of the WTO member's
assessments by a panel. Accordingly, also the negotiating history, in the panel´s analysis, demonstrates
that members were supposed to have “some latitude”27 in their determination of security interests
and necessity of measures for their protection, but does not even partially testify to an exception to
justiciability for Article XXI lit b) GATT. Article XXI GATT thus is subject to judicial review, but the
decisive question being which standard of review does operate insofar. This will be dealt with in detail
in section 4, below.

2.2 Justiciability of security exceptions and economic security

Even if one blamed the panel for having assessed wrongly the GATT contracting parties´/WTO
members´ past practice and, therefore, accepted the complete self-judging nature and the lack of
justiciability over security exceptions, the non-justiciability could only apply to invocations of security
exceptions in situations comparable to the past situations which allegedly had shaped the state

26 Panel, WT/DS512/R, para. 7.80 ff - Russia – Measures Concerning Traffic in Transit. See also Shin-yi Peng, supra
footnote 2 at 459 et seq.
27 Panel, WT/DS512/R, para. 7.98.
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practice and the resulting legal assessment. Hence, a closer look deems necessary at past invocations
of Article XXI GATT in order to assess whether attempts had already previously been made to expand
Article XXI GATT and to apply it to situations that were comparable to the more recent economic
security allegations. An exploration of the panel report´s appendix insofar leads to few situations in
which economic reasons appear to have motivated measures based on Article XXI GATT. In 1951, the
US adopted import controls on dairy products in order to safeguard its agriculture. The GATT
contracting parties did not accept this invocation and authorized retaliatory measures.28 From 1970 to
1990 Austria operated import restrictions on penicillin and related goods, in order to ensure that local
sources of supply in case of emergency still exist. Also this invocation was not accepted.29 Likewise,
from 1975 to 1977 Sweden introduced an import quota for footwear in order to limit the further
decrease in domestic production. Sweden articulated that this was necessary as part of its emergency
planning, which again faced severe resistance.30 As these instances demonstrate, the use of Article XXI
in these contexts remained contested. The panel in DS512 notes that the significant majority of
invocations of Article XXI GATT concerned situations of “armed conflict and acute international crisis
… rather than protectionism”, and that the members have endeavoured to separate security-related
conflicts from economic and trade disputes.31 Thus, economic motivations and trade conflicts appear
not to justify invocation of Article XXI GATT. Furthermore, the situations are not comparable to the
present ones, neither in scale nor in rationale (the former cases more or less were based on concerns
of supply security in emergencies) nor in broadness of scope, in particular when considering the
adoption of US added tariffs on steel and aluminium, automobiles, and Chinese goods. Against this
background, it appears quite clear that the invocation of security exceptions for reasons one can relate
to economic security cannot postulate non-justiciability. Such a claim can at least not be justified on
the grounds of a state practice that consisted of quite different situations, which clearly differ from the
current situation of relying on national security for reasons of economic security. Apart from the lack
of comparability of the most recent invocations of national security to former situations, one must also
consider the recent contestation of the national security invocations by the US before WTO panels,
whose existence actually contradicts the contention according to which such rather economic
rationales justify granting self-judging character. At least, one cannot base the claim for non-
justiciability of national security allegations on new practice insofar. Also in line with the panel´s
argumentation, which could be transferred to the present issue of invoking national security for
economic security reasons, one might argue that, if national security exceptions are justiciable even in
traditional security situations, then even more so in mere economic security situations.

In this context, one has also to understand that the rationale for the proclaimed non-justiciability
of security exceptions and the security exceptionalism derived therefrom, i.e. the stabilization and
legitimization of the rules-based trade regime controlled by a quasi-judicial dispute settlement, is not
suitable for economic security issues. The legitimation and stabilization function cannot be achieved if
the extension of the security exception to economic security makes the scope of the security exception
and its limits even less predictable; its scope of application might lose all contours as a result.32 The
unpredictability such expansion of non-justiciability would cause thus would undermine the whole idea

28 Appendix to panel report, WT/DS512/R, para. 1.11 et seq.
29 Ibid. para. 1.18-1.19.
30 Ibid. para. 1.20-1.21.
31 Panel, WT/DS512/R, para. 7.81.
32 Cf. J Benton Heath, supra footnote 15 at 45.
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of security exceptionalism. Security exceptionalism, i.e. the self-judging and non-contestable nature of
security exceptions can only be granted, if it is strictly limited to more or less clearly discernible security
interests of high importance (“essential”) and specific circumstances of conflict, see the wording of
Article XXI lit. a) and b) GATT. Consequently, expanding national security to include economic security
cannot benefit from a comprehensively postulated self-judging, non-justiciable character of security
exceptions. Such a broadening could only be accepted if subject to judicial control. If WTO members
gave up their mutual self-restraint in invoking security exceptions and their practice of allocating their
debates insofar to diplomatic channels, but expanded their security concerns to diverse policy areas,
the justiciability of these claims must follow.

In conclusion, one can finally state that economic security allegations made by WTO members
when invoking security exceptions are subject to the jurisdiction of the WTO judiciary. But still, the
preliminary issue is whether Article XXI GATT embraces economic security concerns at all. Including
economic security into Article XXI GATT requires an expansive reading of the terms and concepts used
therein.

3 Any Room for Expansive Interpretation of the Requirements of Article XXI
lit. b) GATT?

3.1 Expansive Interpretation of Exceptions – also the Right Method for
Article XXI GATT?

The security exception of Article XXI lit. b) GATT has several requirements: First, its chapeau postulates
that the measures are deemed “necessary” for the protection of a WTO member´s “essential security
interests”. Second, the subparagraphs of Article XXI lit. b) GATT determine in more detail the type of
situation or in relation to which need the measures should be adopted. Measures protecting essential
security interests have either to be “taken in time of war or other emergency in international relations”
(iii), or may relate to fissionable materials (i) or to “the traffic in arms, ammunition and implements of
war and to such traffic in other goods and materials as is carried on directly or indirectly for the purpose
of supplying a military establishment” (ii). Justifying measures adopted on economic grounds by
invoking Article XXI lit. b) GATT hence requires meeting one of these alternatives´ stipulations and the
chapeau´s requirements. Thus, the question arises whether measures pursuing economic objectives
can be covered by these stipulations. Can the terminology of Article XXI lit. b) GATT be conceptualised
in a broad, expansive way so that economic concerns of, e.g., safeguarding sufficient domestic supply
capacities, may count as essential security interests, and that actions taken insofar are deemed taken
in an emergency in international relations?

With regard to the concept of “emergency” in subparagraph iii), the panel, affirming its review
power, admitted an objective approach to its interpretation, calling for “a situation of armed [or latent
armed] conflict, or of heightened tension or crisis, or of general instability engulfing or surrounding a
state” or of “breakdown of law and public order”.33 Mere political or economic conflict is not
sufficient.34 The panel clarified that the WTO member´s assessment is of no relevance insofar. The

33 Panel, WT/DS512/R, para. 7.66, 7.71, 7.76, 7.111.
34 Panel, WT/DS512/R, para. 7.75.



Forthcoming in: Wolfgang Weiss/Cornelia Furculita (eds), Global Politics and EU Trade Policy: Facing
the Challenges to a Multilateral Approach,  ISBN 978-3-030-34587-7

WTO members´ discretion has no significance for the panel´s objective determination and hence full
review of the stipulations of the subparagraphs.35 The panel limited the discretion of the WTO
members in the assertion of security exceptions, rooted in the formulation "which it considers", to the
chapeau of Article XXI lit. b) GATT.
Against these statements, one must have doubts whether a panel, following this course of
interpretation of Article XXI GATT, could actually make room for an invocation of national security
based on economic grounds. On the other hand, one may question whether the approach by the panel
sufficiently reflects interpretive approaches otherwise prevalent in WTO law, in particular in the
interpretation of the general exception clauses of Article XX GATT/Article XIV GATS, and which could
make way for an expansive interpretation also of the terms of Article XXI GATT. WTO dispute
settlement practice operates a rather dynamic and expansive reading of the itemised justifications in
Article XX GATT/Article XIV GATS36, not least for the reason that the equality between trade and non-
trade objectives in the WTO needs to be respected.37 A well-known example of dynamic interpretation
is the notion of “exhaustible natural resources” in Article XX lit. g) GATT; it was interpreted extensively
in order to include fresh air or endangered species and was not limited to the issues originally thought
of (stock resources of raw materials or minerals).38 WTO judiciary went beyond a dynamic
interpretation of WTO terms in light of contemporary circumstances, and also adopted rather
expansive conceptions that give broad room for different sets of domestic policy objectives. One
example is the interpretation of public morals, which has been conceived expansively in the US -
Gambling and the China - Publications reports that also influenced the EC - Seals panel report, where
the panel held that the non-exhaustive list of justifications in Article 2.2 TBT Agreement also included
a public morals exception.39 In the US – Gambling case, the reports acknowledged that the prevention
of underage gambling and the combat against money laundering fell under the public morals or public
order exception of Article XIV lit. a) GATS.40 It is worth remarking that the panel explicitly recognized
the leeway of WTO members in determining the policies they deem necessary: "Members should be
given some scope to define and apply for themselves the concepts of 'public morals' and 'public order'
in their respective territories, according to their own systems and scales of values“.41 The
interpretation of “public morals”/”public order” varies according to the needs, “prevailing social,
cultural, ethical and religious“ values and concepts of the WTO members. Thus, the determination is
to a considerable extent deferential to the assessments by the WTO members themselves; there is no
uniform interpretation to Article XIV lit. a) GATS.42 Furthermore, the interpretation goes far beyond

35 Panel, WT/DS512/R, paras. 7.101, 7.135. The type of emergency, however, steers the standard of proof
required for the WTO member´s articulation of essential security interests, see ibid. para. 7.135. For more on
this below.
36 See Appellate Body, WT/DS26/AB/R, WT/DS48/AB/R, para 104 – EC – Measures Concerning Meat and Meat
Products (Hormones); WT/DS231/AB/R, para 272 - EC – Trade Description of Sardines; Wolfgang Weiß, supra
footnote 19 at 230 et seq, 240 et seq. Things have been different in pre-WTO times, see ibid. p. 73-74.
37 Asif Qureshi, Interpreting WTO Agreements (2nd edition, Cambridge University Press 2015) p. 175.
38 Cf. WT/DS2/R - US- Gasoline and WT/DS58/R - US-Shrimp.
39 Panel, WT/DS400/R, WT/DS401/R, para 7.419 - EC – Seal Products.
40 See panel, WT/DS285/R, para 6.486-487; Appellate Body, WT/DS285/AB/R, para 299 – US – Gambling.
41 Panel, WT/DS285/R, para 6.461 – US - Gambling.
42 For criticism of this approach cf. Nicholas Diebold, ‘The Morals and Order Exceptions in WTO Law’ (2008) JIEL
p. 43 at 51, for defense of the pluralist attitude see Robert Howse, Joanna Langille and Katie Sykes, ‘Pluralism in
Practice’ (2015) Geo. Wash. Int’l L.Rev p. 81 at 96, 144 et seq.
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the originally rather narrow conception of the term public morals in Article XX lit. a) GATT.43 Similarly,
in the China – Publications case, in which censorship measures were disputed, the panel held that the
concepts of public morals “vary from Member to Member, as they are influenced by each Members'
prevailing social, cultural, ethical and religious values“, and reminded that the complainant did “not
specifically contest China's assertion that reading materials and finished audiovisual products
containing the types of content prohibited by China could have a negative impact on public morals in
China“.44 China had based its invocation of Article XX lit. a) GATT on deliberations about the protection
of values like the basic principles of its Constitution, solidarity, sovereignty and territorial integrity of
the nation, or the national glory and interests.45 In the EC - Seals case, the Appellate Body recognized
the leeway the WTO members have in determining public morals and confirmed the interpretative
approaches in US - Gambling to the effect that public morals can be employed to justify environmental
trade measures.46

Another justification subject to a broad interpretation in the Korea - Beef case is Article XX lit. d)
GATT (“necessary to secure compliance with laws or regulations which are not inconsistent with the
provisions of this Agreement”). A similar clause exists in Article XIV lit. c) GATS. They justify measures
that aim at securing compliance47 with domestic laws or regulations, which themselves are GATT
consistent. The panel accepted Korea´s invocation of lit. d). It was sufficient that the measure was
partly put in place in order to secure compliance with the Korean legislation against deceptive
practices.48 The list of specific policies in Article XX lit. d) GATT that may be the subject of the domestic
laws and regulations to be enforced, is purely indicative and unlimited (“including”). “Clearly, Article
XX(d) is susceptible of application in respect of a wide variety of ́ laws and regulations` to be enforced“,
including international rules which are legally effective within the domestic legal system of a
Member.49 Accordingly, the panel in the US Gambling dispute had no objections against applying the
Article XIV lit. c) GATS to the protection of minors from gambling and prevention of money
laundering.50 Therefore, Article XX lit. d) GATT and Article XIV lit. c) GATS are gateway provisions for

43 See Petros Mavroidis, Trade in Goods (2nd edition, Oxford University Press 2012) p. 332-3; Nicola Wenzel in
Rüdiger Wolfrum, Peter-Tobias Stoll and Holger Hestermeyer (eds), WTO - Trade in Goods (Martinus Nijhoff
Publishers 2011), Article XX GATT, para 2, p. 480.
44 Panel, WT/DS363/R, para 7.762-3 - China – Publications and Audiovisual Products.
45 Panel, WT/DS363/R, para 7.760 - China – Publications and Audiovisual Products. The Appellate Body,
WT/DS363/AB/R, para 243 did not utter on this, as this had not been appealed. The Appellate Body denoted the
conclusion of the panel insofar as assumption: “The Panel assumed that each of the types of prohibited content
in China's measures could, if it were brought into China, have a negative impact on ‘public morals’” (emphasis
added). This formulation used by the Appellate Body was seen to express reservations as to the legal validity of
the panel’s statements, see Paola Conconi and Joost Pauwelyn, ‘Trading Cultures: Appellate Body Report on
China – Audiovisuals’ (2011) WTRev p. 95 at 113.
46 Appellate Body, WT/DS400/AB/R, WT/DS401/AB/R, para 5.199 et seq – EU – Seal Products. See also Robert
Howse, Joanna Langille and Katie Sykes, supra footnote 42 at 144-145; Mitsuo Matsushita, Thomas Schoenbaum,
Petros Mavroidis and Michael Hahn, The World Trade Organization (3rd edition, Oxford University Press 2015) p.
728 et seq.
47 This term was interpreted quite extensively, as the Appellate Body opposed an interpretation that would
require a measure to secure certainty of compliance or the use of coercion, Appellate Body, WT/DS308/AB/R,
para 74 – Mexico – Tax Measures on Soft Drinks and other Beverages.
48 Panel, WT/DS161, 169/R, para 655 - Korea - Measures Affecting Imports of Fresh, Chilled and Frozen Beef.
49 Appellate Body, WT/DS161, 169/AB/R, para 162 - Korea - Measures Affecting Imports of Fresh, Chilled and
Frozen Beef; WT/DS456/AB/R, para 5.140 et seq – India – Certain Measures relating to Solar Cells and Solar
Modules.
50 Panel, WT/DS285/R, para 6.540 – US – Gambling.
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the acceptance of policy objectives not listed in other subparagraphs of Article XX GATT/Article XIV
GATS, thus expanding the closed list in general exception provisions51, in the same way as the open-
ended Article XX lit a) GATT, Article XIV lit. a) GATS.

In view of this interpretive approach to the itemised justifications in Article XX GATT, the
question arises whether such conceptualisations are also feasible for the terms used in security
exceptions (i.e. “essential security interests”, “traffic in other goods and materials as is carried on
directly or indirectly for the purpose of supplying a military establishment”, “emergency in
international relations”). In view of the changing character of armed conflicts and of threats to peace
and security between states, and even within states and between states and non-state actors since
the Second World War, they nowadays comprise internal conflicts, humanitarian crises, terrorism,
cyberwarfare, and related issues of cybersecurity.52 A dynamic interpretive approach would allow
ascribing current forms of security threats to the notions of security interests and emergency. Such
flexible interpretation of WTO terms in view of contemporary developments, however, does not
generate space for subsuming completely different or novel meanings and concepts under their
notions as would be required if one subsumed economic security interests under the notion of
“emergency” and/or “essential security interest”. The concept of adopting an objective approach (and
hence a substantive review of security exceptions in Article XXI GATT) to the “emergency” terminology
used at least in iii) as employed by the panel in DS512 sticks nearer to developing the terminology quite
close to traditional understandings.53 Accordingly, the panel refers to military and comparable
emergencies that endanger maintenance of law or public order.54 The panel, however, also
acknowledged that the nature of an emergency may also be “less characteristic …, i.e. further removed
from armed conflict, or a situation of breakdown of law and public order”, so that “the defence or
military interests, or maintenance of law and public order interests” are less obvious, but may still
meet the threshold of “essential security interest”.55 Hence, the panel accepted the possibility of
emergencies being farther away from the “´hard core` of war or armed conflict”56, and adopted a
flexible, but differentiating deferential approach to the notion of essential security interests, as the
panel wants to apply different standards of proof. The closer the emergency invoked comes to the
traditional understanding, the less specific a WTO member´s articulation of essential security interests
needs to be, and vice versa.57 Consequently, there is some flexibility in the concepts used in Article XXI
GATT. But this still does not answer the question as to whether the flexibility even goes as far as
covering economic security issues.

The expansive interpretations of concepts like “public morals” or of the justification provision of
Article XX lit d) GATT explored above made exploitative use of the flexibility inherent in their unspecific
formulations. Compared to them, the wording in Article XXI GATT is not as receptive to a broadly
understood concept of national security concerns that could include economic security concerns. For,
the situations described as pertinent for invoking Article XXI GATT are set out in terminology of warfare

51 Cf. Tamara Perisin, Free Movement of Goods and Limits of Regulatory Autonomy in the EU and WTO (Asser
Press 2008) p. 193.
52 Wolfgang Weiß, ´Security Council Powers and the Exigencies of Justice after War` (2008) 12 Max Planck
Yearbook of UN Law p. 44, 58 et seq.; Shin-yi Peng, supra footnote 2 at 449.
53 J Benton Heath, supra footnote 15 at 54-55.
54 Panel, WT/DS512/R, para. 7.74-7.75.
55 Panel, WT/DS512/R, para. 7.135.
56 Panel, WT/DS512/R, para. 7.136.
57 Panel, WT/DS512/R, para. 7.135, criticized by J Benton Heath, supra footnote 15 at 56.
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and political security conflicts. Also the panel clearly drew limits as it stated that a mere political or
economic dispute are not sufficient and that members separated security conflicts from economic and
trade disputes.58 Hence, also for the panel, the flexibility was not so great as to cover all sorts of
economic security issues by Article XXI GATT. Article XXI lit b) GATT refers to fissionable material
(obviously with a view to atomic weapons), to arms, ammunition, military equipment and
establishment, and to measures in times of war or emergency in international relations. Hence, the
wording used illustrates the context also for the notion of “emergency” and “essential security
interests”, being one of political security concerns, and not of economic self-sustainability, losses of
market shares and threats to the traditional economic model of a WTO member.
Furthermore, reading the terminology used in Article XXI GATT in such an expansive tune as to include
fundamental economic concerns as security concerns runs the risk of nullifying the concept of a
multilateral rules-based trade regime subject to an obligatory juridical dispute settlement altogether.
When the security exception was introduced into the negotiations leading to GATT 1947, the concern
was rightly raised that conceptualising it widely “would permit anything under the sun”. Therefore,
the US representative continued to state “Therefore we thought it well to draft provisions which would
take care of real essential security interests and, at the same time, so far as we could, to limit the
exception so as to prevent the adoption of protection for maintaining industries under every
conceivable circumstance.”59 Also for the panel in DS512, “where a Member sought to release itself
from the structure of ´reciprocal and mutually advantageous arrangements` that constitutes the
multilateral trading system simply by re-labelling trade interests that it had agreed to protect and
promote within the system, as ´essential security interests`, falling outside the reach of that system”.60

Besides wording and context of lit. b) within Article XXI GATT speaking against an expansion of
security exception to all sorts of economic security interests, there is another characteristic of Article
XXI GATT that discerns it from Article XX GATT to which the said expansive conceptualisation applies:
The lack of an explicit safeguard against abuse. Whereas the itemised justifications of Article XX/XIV
GATT/GATS are subject to the stipulations of the chapeau, which are conceived in a way to counteract
abuse of the justifications for other purposes61, Article XXI GATT lacks such language. Article XX GATT
chapeau stipulates that “measures [provisionally justified under one of the grounds listed in lit. a to j
of Article XX GATT] are not applied in a manner which would constitute a means of arbitrary or
unjustifiable discrimination between countries where the same conditions prevail, or a disguised
restriction on international trade”. These requirements exert a constraining effect on the flexibility and
room for manoeuvre in pursuing legitimate policy objectives the WTO members gain under the
itemized justifications of Article XX GATT. Hence, the expansion of leeway the WTO members get by
adopting an expansive conceptualisation of the itemized justifications, is counterbalanced by the
stipulations of the chapeau that inter alia ensure that the justifications are not applied in an abusive
way, or so as to disguise other motives. Hence, the expansive conceptualisation of the justifications in
Article XX GATT must be seen and assessed in consideration of the chapeau´s effects. The requirements
of the chapeau are strictly handled by the WTO judiciary that developed the requirements of the
chapeau into a test for consistency; the WTO judiciary´s requirements for WTO members to overcome

58 WT/DS512/R, para. 7.75, 7.81.
59 See the quote in panel, WT/DS512/R, para. 7.92 (emphasis in original).
60 Panel, WT/DS512/R, para. 7.133, with the quote referring to the third recital of the WTO Agreement preamble,
and to the second recital of the GATT preamble.
61 With regard to the TBT Agreement see the sixth recital of its preamble.
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this barrier are high; the chapeau became the final litmus test for the acceptance of domestic measures
in breach of WTO law.62 The result of the WTO judiciary´s approach is a significant restriction on the
national room for manoeuvre and the WTO members' freedom to decide how to pursue their
legitimate objectives. The expansive interpretation of itemised justifications and the constraining
effect of the chapeau´s stipulations therefore have to be seen as counteracting movements, which
have to be analysed and assessed in tandem to have a correct view of the balanced approach general
exceptions bring about for the WTO member´s leeway to pursue legitimate policies.63 Consequently,
the expansive construction of itemised justifications cannot be transferred to security exceptions as
the latter do not allow for a seemingly balanced approach in the conceptualisation of the WTO
members´ leeway. Therefore, the expansive interpretive approach employed to Article XX GATT is not
feasible to Article XXI GATT. Instead, the need for limitations to the allegation of national security
requires a careful approach to the wording of Article XXI GATT and to the limitations for their
invocation enshrined therein. Otherwise, there would not be any defence against its abuse.

One may, however, contend that the lack of such safety valve in Article XXI GATT confirms that
national security exceptions are of a different quality compared to other exceptions. For the panel in
DS512, the safety valve against abuse of the national security exception are the specifications made in
the subparagraphs of Article XXI lit. b) GATT that rather precisely describe and thus limit the
circumstances in which the exceptions could be invoked as a justification for otherwise WTO-illegal
measures.64 Within these confines, there is no chance for further control for abuse, except the judicial
review for an objective determination of the circumstances prescribed. The ban against further control
of abuse which one can see inherent in national security exceptions, however, is not a basis for
demanding an expansion of concepts used in Article XXI GATT to the extent that it would comprise all
sorts of economic security issues. The concepts of “emergency” in lit b) iii) and of “essential security
interests” hence cannot be interpreted to cover genuine economic security interests. For, such
expansion would imply granting a completely novel justification rationale, and would not lead to a
mere expansive conceptualisation of imprecise notions used in the security exception.

Even if one considers economic security interests to be the expression of contemporary
international emergencies, resulting from systemic conflicts between liberal market economies, on the
one hand, and a state-run mercantilist economic system as prevalent in particular in China, on the
other hand, such assessment cannot alter the fact that such conflicts result from economic
developments and their effects that emerge from the given international trade law regime, which
poses new regulatory challenges to WTO members. Trade restrictions resulting from regulatory
challenges to the pursuance of legitimate social regulation, however, are dealt with in the general
exceptions of Article XX GATT and Article XIV GATS. Furthermore, a need for protectionist measures
resulting from a defence against unforeseen trade developments is covered by Article XIX GATT and
the safeguard measures provided therein, which allows for the suspension of obligations, if - as a result
of WTO obligations - products are being imported in such increased quantities and under such
conditions as to cause or threaten serious injury to domestic producers. Also this context of Article XXI
GATT indicates that the above-mentioned systemic conflicts and the resulting economic security
concerns pertain to fundamental issues of the global trade order, in contrast to the rather temporal,

62 See Wolfgang Weiß, supra footnote 19 at 236-237, 272 ff.
63 See Wolfgang Weiß, supra footnote 19 at 234-235.
64 Panel, WT/DS512/R, para. 7.98.
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incidental character of an “emergency”.65 The dividing line between “emergencies” in the sense of
Article XXI GATT, on the one hand, and developments not covered by security exceptions, on the other
hand, is the distinction between new situations in international relations, on the one hand, and
regulatory challenges for WTO members to address societal or socio-economic consequences of
economic long-term effects of the international trade law system, on the other hand. The nature of
such systemic conflict about the WTO members´ freedom to choose their economic system inherently
reflects a conflict about trade and market regulation, in contrast to a political conflict in international
relations covered by Article XXI GATT. This systemic conflict calls for new or strengthened rules and
obligations regarding state owned enterprises, state financing of the economy and government
intrusion into the markets, but cannot be addressed by virtue of protectionist measures adopted
invoking national security exceptions. Hence, not all manifestations discussed under the heading of
new security issues66, in particular all sorts of economic security concerns, can be considered to be
covered by the security exception of Art XXI GATT. The conceivable objection that this favours
traditional security interests over the new ones67, is not convincing because it is based on the premise
that all new security interests have to be covered by Article XXI GATT. In view of the above-mentioned
limitations to invoking the security exception resulting from the wording, the context and the practice
of Article XXI GATT and the lack of feasibility of their expansive conceptualisation, this is not the case.

3.2 Any Room Left for Expansive Conceptualisation of Article XXI GATT?

Despite the unsuitability of a generally expansive interpretive approach to Article XXI GATT that would
allow subsuming all types of economic security interests under the notion of emergency in
international relations, the question remains whether individual formulations used in Article XXI GATT
could, nevertheless, be considered suitable candidates for a dynamic conceptualisation. A dynamic
conceptualisation interprets terms used in Article XXI GATT in light of contemporary circumstances, in
contrast to an overall expansive approach that would subsume all sorts of novel security allegations
under Article XXI GATT, irrespective of its boundaries. Hence, an emergency in international relations
can evolve not only around armistice conflicts, but also around modern forms of international political
conflict like e.g. cyberwarfare. Therefore, the concept of arms used and potentially covered by Article
XXI lit. b) ii) GATT includes such goods as necessary for such conflicts. Cyberwarfare for example would
pertain to a demand for other type of goods as combatting on the ground. Furthermore, the goods
needed for military establishments whose traffic might be subject to actions based on security grounds
under lit. b) ii) could be interpreted in light of such contemporary conflicts.

A further way of conceptualising Article XXI GATT in view of contemporary challenges to national
security is the consideration of current production shares and trade relations in view of defence needs.
Article XXI lit. b) ii) thus may justify actions taken by a WTO member to constrain the importation or
exportation of goods or primary products necessary for defence purposes. These are, in the words of
Article XXI GATT, actions relating to materials for the purpose of supplying a military establishment,

65 See also Michael Hahn, Vital Interests and the Law of GATT: An Analysis of GATT´s Security Exception (1991)
Michigan Journal of International Law p. 558, 580. Admittedly, new security threats may be lasting and even
permanent instead of merely temporal, see J Benton Heath, supra footnote 15 at 26-27.
66 Cf. again J Benton Heath, supra footnote 15 at 11 et seq.
67 See J Benton Heath, supra footnote 15 at 56, in fn. 252.
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which includes not only arms, but any good needed for supply to the establishment. This comprises
materials necessary for arms production like steel or aluminium. The essential security interest at stake
may be deemed to be the national interest in maintaining or regaining sufficient national production
capacities for goods and primary products necessary for arms production. Whether the supply
capacities of primary materials or other goods for domestic arms production may be considered to be
related to the supply of a “military establishment”, and whether such interest may be subsumed under
the notion of “essential” security interests (a formulation pleading in favour of a narrow
construction68), and if so, under which circumstances, needs further discussion and analysis69, which
go beyond the scope of this chapter.

4 Scope of jurisdiction: standard of proof, standard of review

4.1 The panel´s full review of “emergency”, and “plausibility approach” to
the chapeau of Article XXI lit. b) GATT

Within Article XXI lit. b) GATT, the panel in DS512 operated a non-uniform, heterogeneous approach.
Whereas it employed an “objective approach” for lit iii) of Article XXI lit. b) GATT (i.e. the determination
of “emergency”), the panel applied a deferential standard to the stipulations of its chapeau (i.e. the
issues of necessity of a measure for the protection of a WTO member´s essential security interests).
An objective approach (see Article 11 DSU for the panels´ obligation to make an objective assessment
of the matter before it, including an objective assessment of the facts of the case) means that the panel
operates a full review of the subparagraph´s stipulation of an emergency. It did so by requiring Russia
to explicitly identify the situation it considered an emergency, and by determining whether this was
the case.70 With regard to the chapeau, the panel gave considerable latitude to Russia´s invocation of
national security.71 In contrast to the deference granted under the chapeau, its assessment was
irrelevant for its full review of the subparagraph.72 The panel limited the discretion of WTO members
in the assertion of security exceptions, rooted in the formulation "which it considers", to the chapeau
of Article XXI lit. b) GATT.

Regarding the chapeau´s requirements (necessity and essential security interest) the panel
opined that it is up to the WTO member to determine what it considers its essential security interests,
bound by an obligation of good faith. Therefore, the member must “articulate the essential security
interests … sufficiently enough to demonstrate their veracity”.73 But a bit contrary to this, the panel
did not even demand from Russia a clear, explicit articulation of its security interests, and held that
“[d]espite its allusiveness, Russia´s articulation of its essential security interests is minimally
satisfactory in these circumstances”.74 In the panel´s view, the requisite level of articulation of security
interests depends on the type of emergency claimed by the WTO member, as mentioned above. The

68 According to the panel, WT/DS512/R, para. 7.135, essential security interests means “defence or military
interests, or maintenance of law and public order”.
69 An expansive interpretation might be rejected as it would undermine the economic interdependence intended
by GATT rules; unwanted, unforeseen security-related consequences of globalized trade may not be seen as
covered by Article XXI GATT, see Michael Hahn, supra footnote 65 at 581 et seq.
70 See panel, WT/DS512/R, para. 7.119-7.125.
71 Panel, WT/DS512/R, para. 7.98.
72 See again panel, WT/DS512/R, para. 7.101.
73 Para. 7.131 et seq.
74 Panel, WT/DS512/R, para. 7.136, 7.137.
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security interests have to be articulated with greater specificity, the further the emergency is removed
from armed conflict or breakdown of law and public order.75 In this view, the level of standard of proof,
i.e. the level of plausibility required for a WTO member´s articulation of essential security interests,
becomes a function of the objective determination of the emergency. The type of emergency steers
the standard of proof insofar, but not the standard of review.

With regard to the necessity requirement, i.e. the relation between the action (i.e. the
protective measures) and the security interest, the panel restrains its review of the connection of the
interests with the measures to require a “minimum requirement of plausibility ... i.e. that they are not
implausible as measures protective of these interests.”76 The panel limits its review to whether the
measures “are so remote from, or unrelated to, the … emergency that it is implausible that … the
measures [were implemented] for the protection of its essential security interests”.77 The review of
the necessity of the action taken for the protection of the interest is replaced by reviewing a minimum
plausibility of protective effect. In essence, the deference to the member´s consideration in the
wording of the chapeau leads to the member´s discretion on necessity being unconstrained.78 In sum,
the panel conducts only a dual plausibility review with regard to the presence of security interests, and
with regard to the mere suitability of the actions for protecting the interests. There is no scrutiny at all
with regard to necessity. As the level of plausibility varies according to the emergency at stake, in other
cases of an emergency, the level of plausibility required, and hence the standard of proof, might be
higher, not reduced to this level of “minimum … plausibility”.

What the panel here determines is the standard of proof requested from the respondent as the
respondent bears the burden of proof for the lawfulness of the invocation of an exception provision.
The “standard of proof”79 or burden of persuasion80 specifies the kind of evidence necessary to
establish the facts and thus defines the amount, extent and level of evidence, the kind of evidence and
the persuasiveness of the conclusions drawn from them that will be required in a panel’s view to
establish a party’s presentation of its claim.81 A member has discharged this burden, if it manages to
establish to the panel´s conviction that the conditions stipulated in an exception provision are met
prima facie. The standard of review then determines which intensity of control a panel employs in
order to examine the allegations of the respondent. The panel reviews the parties’ factual claims and
conclusions in light of the appropriate standard of review82, which may give the panel considerable
flexibility in the assessment of the parties’ claims made to the panel. In the DS512 dispute, the panel,

75 Panel, WT/DS512/R, para. 7.135.
76 Ibid. 7.138.
77 Ibid. 7.139.
78 See paras. 7.108, 7.146-7.147.
79 Joachim Ahman, Trade, Health, and the Burden of Proof in WTO Law (Wolters Kluwer 2012) p. 21 et seq;
Caroline Foster, Science and the Precautionary Principle in International Courts and Tribunals (Cambridge
University Press 2011) p. 223 et seq; Matthias Oesch, Standards of Review in WTO Dispute Resolution (Oxford
University Press 2003) p. 167 et seq; Joost Pauwelyn, ‘Evidence, Proof, and Persuasion in WTO Dispute
Settlement’ (1998) JIEL p. 227 at 234 et seq.
80 Michelle Grando, Evidence, Proof, and Fact-Finding in WTO Dispute Settlement (Oxford University Press, 2009)
p. 86 et seq; Gene Grossmann, Henrik Horn and Petros Mavroidis (eds), Legal and Economic Principles of World
Trade Law: National Treatment (Cambridge University Press, 2013) p. 85.
81 See Appellate Body, WT/DS33/AB/R, para 42 - US – Measures Affecting Imports of Woven Wool Shirts and
Blouses from India; WT/DS231/AB/R, para 157 – US – Countervailing Duties on Certain Corrosion-Resistant
Carbon Steel; WT/DS231/AB/R, para 281 – EC – Sardines.
82 Matthias Oesch, supra footnote 79 at 169 et seq.



Forthcoming in: Wolfgang Weiss/Cornelia Furculita (eds), Global Politics and EU Trade Policy: Facing
the Challenges to a Multilateral Approach,  ISBN 978-3-030-34587-7

with regard to the chapeau of Article XXI lit. b)  GATT, only reviewed the plausibility of the WTO
member´s allegations, and did so only partly, i.e. with regard to the presence of essential security
interests, and with regard to the suitability of protective actions, not with regard to their necessity;
hence its standard of review was extremely low. The panel employed a highly deferential, light review.

The panel reasoned its choice for a mere plausibility control by, first, referring to the adjectival
clause “which it considers”. Second, the panel reminded to the obligation of good faith under which
the WTO members are obliged to invoke exceptions with sincere intentions and not with an intention
to circumvent their WTO obligations, and did so both with regard to the definition of essential security
interests83, and with regard to, “most importantly”, their connection with the measures at issue.84 The
panel hence appears to infer from the obligation of good faith a severe restriction to its standard of
review. Such connection, however, does not exist. The obligation of good faith is a corollary of
substantive obligations of the parties to an international treaty. Under international law, every party
to a treaty is obliged to perform and implement it in good faith, as an obligation to the other parties.
The good faith principle as a principle of interpreting treaty rules is a principle that applies on the
horizontal level between the parties, securing a balance between the rights of treaty parties. In WTO
law, good faith interpretation ensures that the rights of exporting members and their interests in
liberalised trade are balanced against the rights of regulating WTO members to lawfully raise trade
barriers in exercise of their rights flowing from exception provisions.85 In this dimension as an
interpretive principle, the good faith principle also has to be respected by arbitrators or by a tribunal
when interpreting treaty norms, which has an impact on the jurisdictional analysis. A tribunal has to
act fairly and reasonably in its interpretation of treaty terms and its application of rules on
interpretation.86 The obligation of good faith as an interpretive principle, however, does not imply any
concrete guidance for the judiciary´s standard of review, all the more as the issue of the applicable
standard of review relates to the vertical allocation of “jurisdictional competences” between state and
international institutions, between the domestic level and the international judicial level, between
WTO members and the WTO judiciary.87 Hence, what is decisive for determining a panel´s standard of
review is not an interpretive principle relevant mainly for ensuring the balance of parties´ obligations,
but the guidance a treaty gives with regard to the role of the judiciary established under it. Besides the
provisions of the WTO DSU insofar, which do not define the applicable standard of review88, Article XXI
lit. b) GATT´s chapeau contains a pertinent clause by referring to the WTO member´s assessment

83 Para. 7.132.
84 Para. 7.138.
85 Marion Panizzon, Good Faith in the Jurisprudence of the WTO (Hart 2006).
86 Eric De Brabandere and Isabelle van Damme, in Andrew Mitchell, M Sornarajah and Tania Voon (eds) Good
Faith and International Economic Law (Oxford University Press 2015) p. 37 at 38, 57.
87 Appellate Body, WT/DS26, 48/AB/R, para 115 – EC - Hormones (as regards the SPS Agreement); see also Ross
Becroft, The Standard of Review in WTO Dispute Settlement (Edward Elgar, 2012), 66; Jan Bohanes and Nicolas
Lockhart, ‘Standard of Review in WTO Law’ in Daniel Bethlehem, Donald McRae, Rodney Neufeld and Isabelle
van Damme (eds), The Oxford Handbook of International Trade Law (Oxford University Press 2009) p. 378 at 383-
4; Lukasz Gruszczynski, ‘Standard of Review of Health and Environmental Regulations by WTO Panels’ in Geert
van Calster and Denise Prévost (eds), Research Handbook on Environment, Health and the WTO (Edward Elgar,
2013) p. 731 at 733 et seq;  Michael Ioannidis, ‘Beyond the Standard of Review’ in Lukasz Gruszczynski and
Wouter Werner (eds), Deference in International Courts and Tribunals (Oxford University Press, 2014) p. 91 at 92
et seq.
88 Wolfgang Weiß, supra footnote 19 at 382 et seq. Admittedly, the Appellate Body derives standard of review
conceptions from Article 11 DSU, but does so in a very genuine, original way, see Marion Panizzon, supra footnote
85 at 335 et seq, 353-355.
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(“which it considers”). This must be the starting point for determining the panel´s appropriate standard
of review under Article XXI lit b) GATT.

4.2 Which Standard of Review for Security Exceptions?

4.2.1 The chapeau of Article XXI lit. b) GATT

Whereas the adjectival clause of “which it considers” cannot exclude WTO judiciary´s jurisdiction, the
clause is the pivotal focal point for determining the appropriate standard of review that a panel has to
apply under Article XXI lit. b) GATT, at least with regard to its chapeau.

As the clause clearly refers to the WTO member´s assessment with regard to necessity of the
action for security interests, a deferential standard of review has clearly to be preferred over an
intrusive standard. The adjectival clause requires the domestic factual assessments of the WTO
member´s authorities to be deemed decisive. An intensive review that would allow a panel to replace
the WTO member´s factual assessments with its own would not respect this assignment of roles in
Article XXI GATT as it might intrude into the member´s determination of its national security interests
and the assessment of the actions deemed necessary for their protection. Hence, it is not only the
wording of the chapeau, which restrain the WTO judiciary´s standard of review, but also functional
considerations. The security exception aims at protecting the essential security interests which to
define is the sole sovereign right of WTO members. It is their assessment that counts, as the
specification of the relevant strategic goals and requirements essential for the identification and
determination of the national security policy is a genuine task of a nation state. This is confirmed by
considering their democratic accountability and the expertise of domestic institutions in collecting and
assessing facts89, in particular in highly politicized matters of peace and security.

This rationale for a low standard of review and high level of deference to domestic assessments
does not apply to the assessment of economic facts. In this respect, panels have a high level of
expertise because they are used to examining economic facts for compliance with rules. If - contrary
to what was proposed here (see above 3.1) - the application of security exceptions were to be
interpreted broadly, so that all types of economic security interests would also be covered by Article
XXI GATT, a significantly higher, more intrusive standard of review would be required. For, an
assessment of economic facts by a panel that would then be required fully corresponds to the role and
function of WTO dispute settlement. The WTO DSU was set up to assist in the settlement of trade and
economic disputes (Article 3.2, 3 DSU). In this respect, the function of the panels to carry out an
objective assessment also with regard to facts (see Article 11 DSU) intervenes. There are no other
functional aspects suggesting a reduction in the intensity of review by the panels. In this respect,
reference can also be made to the considerations of the panel in DS512. It has held out the prospect
of a more intensive handling of the standard of proof requirements for the existence of essential
security interests if the nature of the interests pursued by the WTO member is removed from defence
or military interests or the interest in maintaining law and public order.90 In such cases, the panel

89 See Appellate Body, WT/DS26, 48/AB/R, para 110 et seq, 117 - EC – Hormones; panel, WT/DS192/R, para
7.32 – US – Traditional Safeguard Measure on Combed Cotton Yarn from Pakistan.
90 See again panel, WT/DS512/R, para. 7.135.
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demands a higher standard of articulation of these interests. According to the view expressed here,
even a more intense standard of review would then be required. An extension of security interests to
include economic interests and a corresponding expansion of the scope of application of Article XXI
GATT would therefore require an extension of the standards of proof and of review by the WTO
judiciary. The fact that Article XXI GATT continues to contain the clause "which it considers" does not
contradict this. In WTO case law, the case-specific handling of the density of controls is recognized.
The significance of the clause would have to be assessed differently in different circumstances.

The wording of the chapeau raises the issue of whether deference applies only to the
assessment of necessity, or whether it also comprises the determination of the essential security
interest. Logically, both can be distinguished. With regard to the general exception provision of Article
XX GATT, an examination of the WTO judicial practice shows that it pretends to review only the means,
and not the ends of domestic measures taken in recourse to justifications of Article XX GATT. Allegedly
therefore, the end and the level of its protection are to be determined by the regulating WTO member.
On closer inspection, however, the practice of the WTO judiciary in reviewing the necessity
requirement in the itemised justifications under Article XX lit. GATT (in particular when operating the
“weighing and balancing” approach) reveals that reviewing necessity interferes with the level of
protection chosen by the regulating member, and may impact the determination of the domestic
policy interest to be pursued.91 Assessing the necessity of a measure in view of a chosen policy
objective requires the WTO judiciary to balance policy interests pursued under the itemised
justifications of Article XX GATT against trade liberalisation disciplines. The review of necessity in
Article XX GATT usually requires the search for a less WTO inconsistent measure that still allows for
the pursuance of the chosen policy with an identical, at least comparable level of protection. Necessity
control means controlling the means-end relationship, even to the extent of a cost-benefit analysis.
Consequently, a necessity review may impact on the determination of the end, at least of the chosen
level of its protection might come under challenge. Whereas such result may appear acceptable under
the general exception clause and the legitimate regulatory policies listed in Article XX GATT, it is highly
doubtful whether such is acceptable under security exceptions. The adjectival clause in Article XXI lit
b) GATT clearly speaks against this. Consequently, the deference to the WTO members´ assessment
required by the adjectival clause does not only relate to assessing necessity, but also to the
determination of the essential security interests to be protected.

Hence, it is not conceivable to operate different standards of proof and of review with regard to
the necessity criterion and the determination of essential security interests. The panel seems to have
unconsciously shared this assessment, as it adopted the same control standard for both the necessity
requirement (reduced to a mere suitability92) and the determination of the essential security interests.
For both requirements of the chapeau of Article XXI lit. b) GATT, it operated a mere plausibility review.

This low standard of review applies to the assessment of facts, but not to the legal interpretative
issue of what the notion of “essential security interests” means. As already shown, the terminology of
Article XXI GATT is not self-judging. In the same way as the WTO judiciary elaborates interpretative
guidelines for the notion of “emergency” under subparagraph a), also the term “essential security
interests” is a legal term. Consequently, it is for the WTO judiciary to explore its abstract meaning, and

91 For more detail see Wolfgang Weiß, supra footnote 19 at 259 et seq.
92 In the words of Geraldo Vidigal, supra footnote 1 at 215 the measures must have “a connection to the
essential security interest … so that they can plausibly be asserted to have been taken” for their protection.
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the WTO members do not enjoy any unreviewable discretion in their interpretation, whereas for the
concrete subsumption of the given facts under this notion, the said plausibility standard applies, which
implies significant deference to the WTO member´s domestic assessment of facts and of their
relevance under the abstract interpretational guidelines for “essential security interests”.

4.2.2 The subparagraphs of Article XXI lit. b) GATT

As the subparagraphs do not contain any deferential language (the panel rightly observed that the
deference to the WTO member´s assessment in the adjectival clause does not extend to the
determination of the subparagraphs93), the appropriate standard of review must be determined in
accordance with its functions and the role of the WTO judiciary.

It has already been pointed out (see 3.1), that the subparagraphs of Article XXI lit. b) GATT
determine the situations or circumstances in which security exceptions can be raised by WTO
members. Hence, their requirements prevent WTO members from abuse, which requires their judicial
control. The higher the standard of review insofar, the more intense and effective the judicial control
for abuse works. The panel opted for a full review of facts, and denied any deference to the WTO
member´s assessment as to whether there was an emergency.94 The determination of whether a given
situation amounts to a situation of armed conflict or an emergency in international relations does not
depend on domestic assessment of facts, nor on domestic information available only to a WTO
member. It can be assessed objectively, with full review of the facts at hand, whether a situation may
represent such an emergency. However, the facts to be assessed for the existence of an emergency in
international relations generally do not originate from the trade and economic sphere. Rather, it is a
matter of classifying and evaluating facts and information from the fields of international relations,
diplomacy and foreign and security policy. The panels have no specific expertise in these areas. On the
other hand, the role of the panels is not to be the first to classify these facts and information, but to
monitor the WTO Members´ assessment as an emergency. Although the panels then act outside their
traditional areas of trade and economics, the control of factual assessments does not require too
specific expertise beyond a general familiarity with the foundations of international law and relations.
Furthermore, panels may also use international sources in their review of national assessments, just
as the panel in DS512 used the UN's assessment of the conflict between Ukraine and Russia in its
classification of the conflict.95 Since wars and international crises and emergencies are typically
situations that attract considerable public attention, and will regularly lead to a referral to international
bodies, a panel dealing with the classification of a situation as an emergency within the meaning of
Article XXI lit. b) iii) GATT should be able to rely on assessments by relevant international organisations
to substantiate its assessment. The intrusive standard of review compared to the chapeau of Article
XXI lit. b) GATT can be explained by the fact that the assessment does not deal with the genuinely
domestic perception of national essential security interests of a WTO member, but concerns the
assessment of an international situation.

93 WT/DS512/R, para. 7.101.
94 For all of this see panel, WT/DS512/R, para. 7.98, 7.101, 7.119-7.125.
95 Panel, WT/DS512/R, para. 7.122, fn. 203, 204, referring to UN GA resolutions.
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Hence, a full review of the subparagraph´s requirements by the panels conforms not only to the
wording and rationale of the subparagraphs, but also to the general role of the WTO judiciary to
operate an objective assessment also of the facts and its overall expertise. Consequently, there is
neither reason nor room for any deference to WTO members.

4.3 Resulting standard of proof

The plausibility review of the chapeau´s requirements requires a WTO member invoking the security
exception to articulate in sufficient detail the facts standing behind its invocation. The WTO member
needs to substantiate the essential security interest and the suitability of the measures for their
protection. The panel must exercise its review based on the factual allegations by the invoking WTO
member. Hence, the standard of proof necessitates that the WTO member indicates its essential
security interest to the extent and detail necessary for a panel to review whether the facts presented
are covered by the requirements of the chapeau of Article XXI lit. b) GATT.

4.4 Conclusion

Our exploration of the appropriate standard of review confirms the approach adopted by the panel in
DS512. Whereas considerable deference to WTO members´ assessment has to be granted under the
chapeau of Article XXI lit. b) GATT, its subparagraph iii) that denotes the objective situation to which
the security exception applies, is subject to full review. The difference is not so much rooted in the
different wording (i.e. lack of “which it considers” in the subparagraph), but in deliberations of the
functions of Article XXI GATT and of the role and expertise of the WTO judiciary.

5 Inherent Exterritorial Limitation to the scope of application of WTO
Security Exceptions

The last preliminary question in the application of national security exceptions, which will be dealt with
here, is the issue of an inherent, systemic limitation to its application so that it may not serve to justify
extraterritorial measures. The background against which this question must be raised are decisions of
the WTO judiciary concerning the general exceptions in Article XX GATT that discussed the problem of
whether recourse to the itemised justifications of Article XX GATT also applies to measures which
engender effects beyond the territory of the invoking WTO member.96 The reason for discussing this
question is the fact that measures taken on the basis of national security may also affect trade with
companies from other WTO members. An example of this are the sanctions imposed by the USA on

96 See Appellate Body, WT/DS308/AB/R, paras 69-70, 75 – Mexico – Tax Measures on Soft Drinks and other
Beverages.
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Iran following the termination of the nuclear deal. As explained above (see 1.), these measures were
designed in such a way that the USA not only prohibits the trade of US companies with Iran, but also
uses the trade of companies from the EU or from China with Iran as an opportunity for sanctions
against those companies. Such sanctions may not be based on Article XXI GATT as it may constitute an
unlawful use of it, due to a limitation against extraterritorial application of exceptions.

Such jurisdictional limitation is debated with regard to exterritorial effects of health or
environmental measures. Allegedly, they are not covered by Article XX lit. a), lit. b) or lit. g) GATT as
these provisions are said to only protect the implementation of protective policies within a territory,
but not outside of it, because covering exterritorial effects of domestic regulatory measures allegedly
undermines the multilateral trading system. Such interpretive approaches have been uttered by some
GATT 1947 panels97 and the WTO panels in US-Shrimp98 and in EC – Tariff Preferences.99 Comparably,
the public morals exception is said only to apply for the protection of public morals within the territorial
boundaries of the importing state; it shall not be used to justify trade restrictions which aim at
promoting social change in other countries.100 These debates evolve around the pivotal issue of
whether domestic measures adopted for the protection of life, health or public morals actually pursue
and implement domestic preferences and perceptions about these policies, if these measures also aim
at fostering change in other WTO members, as consequence of a regulating WTO Member’s
assessment that practices there are deemed offensive according to the perceptions of the regulating
WTO Member. If this regulating WTO member demands compliance with its rules also from other WTO
members, this would give extraterritorial effect to the generally justified pursuance of policies. It would
force trading partners to adopt the regulating states rules although their commercial conduct is not
subject to the latter´s jurisdiction. Thus, it is postulated that Article XX GATT does not cover
interferences with other WTO members´ domestic regulatory policies. The panel in the Shrimp dispute
clearly identified the question of regulatory choice that is put to the interpreter. The panel, in
interpreting the exception clause in Article XX GATT in light of the GATT preamble’s confession to
environment protection “in a manner consistent with [Members'] respective needs and concerns at
different levels of economic development”, opined “that the Preamble does not justify interpreting
Article XX to allow a Member to condition access to its market for a given product on the adoption of
certain conservation policies by exporting Members in order to bring them into line with those of the

97 GATT panel, DS29/R, para. 5.26 et seq – US Restrictions on Imports of Tuna (EEC); for more references see
Steve Charnovitz, ‘The WTO’s Environmental Progress’ (2007) JIEL p. 685 at 695, fn 50.
98 Appellate Body, WT/DS58/AB/R, para. 121 et seq, 133 – US – Import Prohibition of Certain Shrimp and
Shrimp Products. The Appellate Body did not pass upon this question, but instead referred to the fact that the
species to be protected by the US measure migrate waters subject also to the US jurisdiction.
99 Panel, WT/DS246/R, para 7.210 - EC – Conditions for the Granting of Tariff Preferences to Developing
Countries: “the policy reflected in the Drug Arrangements is not one designed for the purpose of protecting
human life or health in the European Communities and, therefore, the Drug Arrangements are not a measure
for the purpose of protecting human life or health under Article XX(b)“. On appeal, the Appellate Body did not
address this as it did not need to rule on whether the EC measures violates Article I GATT, see WT/DS246/AB/R,
para. 174 et seq, 190.
100 See panel, WT/DS285/R, para  6.463 – US – Gambling („Article XIV(a) must be aimed at protecting the
interests of the people within a community or a nation” (emphasis in original)). Similarly Nicola Wenzel in
Rüdiger Wolfrum, Peter-Tobias Stoll and Holger Hestermeyer, supra footnote 43, at para 14, 16, p. 487-8.
According to him, production related trade restrictions like the requirement to provide certain social standards
are not covered by Article XX lit. a) GATT, with the exception of moral standards also binding for the exporting
Member as well.
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importing Member.”101 Hence, the panel pleaded in favour of the regulatory freedom of the country
of origin to the detriment of the regulatory choices of the country of destination. This consequence of
the US - Shrimp panel’s approach was in effect overruled by the Appellate Body, but the debate was
not finally settled even though its rather loose requirement of a “sufficient nexus” with the domestic
jurisdiction may be met quite easily, even in cases where the societal values to be protected by the
regulating state refer to foreign population. Violations of labour rights or human rights abroad may
allow recourse to Article XX GATT in order to justify e.g. import bans because the protection of these
rights are an issue of international public concern nowadays. Thus, the presence of a sufficient nexus
to the regulating state may be accepted.102

The above example of US sanctions against Iran, affecting also trade between China and the EU
and Iran, clearly illustrates that even though Article XXI GATT would justify the sanctions against Iran
(if it were a WTO member), its extraterritorial effects raise exactly the same question as discussed
above. Can the US expect, under Article XXI GATT, to be legitimately in a position to determine also
the trade between third partners? In accordance with the WTO case law, one must demand a sufficient
link between the US measure to protect US essential security interests in its relations with Iran, on the
one hand, and their extraterritorial effects for the trade of foreign companies with Iran, on the other
hand. It will be difficult to find one. Just as Article XX GATT does not allow a WTO member to extend
its regulations to extraterritorial situations without any nexus to the regulatory member´s territory,
Article XXI GATT cannot allow a WTO member to assert its national security interests against another
WTO member and their trade relations with the target state if there is no connection to the security
interests. Hence, even though the sanctions might be lawful, their extraterritorial trade effects are not
justified under Article XXI GATT.

6 Conclusion
The panel in Russia – Measures Concerning Traffic in Transit rightly confirmed its jurisdiction over

security exceptions, and this applies even more to economic security allegations made by WTO
members when invoking security exceptions.

The concepts of “emergency” in lit b) iii) and of “essential security interests”, however, cannot
be interpreted to cover genuine economic security interests. Such conceptualisation of essential
security exceptions would turn them into completely novel justifications and would go far beyond a
mere expansive conceptualisation of imprecise terms of the security exceptions. Even if one
considered economic security interests to be the expression of contemporary international
emergencies, resulting from systemic conflicts between liberal market economies, on the one hand,
and a state-run mercantilist economic system as prevalent in particular in China, on the other hand,
such assessment cannot alter the fact that such conflicts result from economic developments and
effects emerging from and clearly implied in the existing trade law regime. Nevertheless, the terms

101 Panel, WT/DS58/R, para. 7.52 - US – Import Prohibition of Certain Shrimp and Shrimp Products. The reason
for this was the panel’s view that “environmental issues at stake in this case should be evaluated to a large
degree in light of local and regional conditions. They also suggest that conservation measures should be
adapted, inter alia, to the environmental, social and economic conditions prevailing where they are to be
applied”.
102 For a critique, see Wolfgang Weiß, supra footnote 19 at 42 et seq.
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used in the essential security exceptions can be subject to a dynamic conceptualisation, which
interprets the terms used in Article XXI GATT in light of contemporary circumstances. Such approach,
however, clearly differs from an an overall expansive interpretative approach that would subsume all
sorts of novel, in particular econocmic security allegations under Article XXI GATT, irrespective of its
boundaries.

Our exploration of the appropriate standard of review for Article XXI b) GATT confirms the
approach adopted by the panel. Whereas considerable deference to WTO members´ assessment has
to be granted under the chapeau of Article XXI lit. b) GATT, its subparagraph iii) that denotes the
objective situation to which the security exception applies, is subject to full review. The difference is
not so much rooted in the different wording (i.e. lack of “which it considers” in the subparagraph), but
in deliberations of the functions of Article XXI GATT and of the role and expertise of the WTO judiciary.
Additionally, an inherent extraterritorial restriction of the scope of application of security exceptions
may have to be observed.
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