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Abstract 
The aim of this paper is to create an analytical framework for comparative study (FÖV 
project “The Transformation of the Civil Service in Europe”). The latter would explain the 
impact of European law on civil service systems and demonstrate how the employment 
of government officials has changed in recent decades. Against this backdrop, it is crucial 
to establish a meaning for the terms “civil service” and “civil servant”. This paper explores 
their scope and denotation, taking into account the arguments emerging from interna-
tional and constitutional law. Its main argument is that a comparative legal analysis should 
distinguish the notions of public service and civil service. Public service concerns a type of 
professional activity related to the exercise of all public power (legislative, executive and 
judicial). It coincides with the broad notion of the right of equal access to employment in 
the public service, protected at international and constitutional level. Another conclusion 
of the present study concerns the definition of the civil service. Civil servants are officials 
employed by the executive; they have special duties and responsibilities and are often 
subject to specific requirements. The employment regime is not decisive for the status of 
civil servant, due to the fact that government officials in Europe are employed both under 
public or private (labour) law. Nonetheless, they should enjoy stability of employment and 
exercise their competencies on a regular basis, not ad hoc.  

Keywords 
civil service, public service, public administration, European Union, Council of Europe, 
equal access to the public service  
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1. Civil service: divergence versus Europeanization  
Civil service systems are an area of research of many scientific disciplines, including law 
(primarily administrative and constitutional), public administration, political sciences and 
public management. All of them analyse how State administration is configured, compare 
employment conditions of public officials, and consider possible administrative reforms. 
This multidimensional comparative approach is possible with the convergence of national 
administrative law systems, although significant differences remain1. Oscillations be-
tween convergence and divergence in European administrative laws and systems are not 
a new phenomenon, leading incrementally to the clarification and development of com-
mon principles of European administration. Dissimilarities between national legal systems 
also enable legal comparison2.  

There are many reasons for this heterogeneity, including diverse administrative cultures, 
traditions and historical experiences. Administrative institutions are often rooted in the 
past and have a robust socio-political context, making reforms difficult and implicating 
the need for changes in power balance3. In addition, different mindsets (e.g. western, 
northern, southern, post-socialist) influence administrative routines. Modern bureaucra-
cies show considerable variance in their legal education systems and in the training, re-
cruitment, career and disciplinary regime of civil servants4.  

This diversity –protected by national authorities as a part of the State’s constitutional 
identity– affects the model of public employment and the terminology applied in social, 
political and legal sciences. The terms ‘civil service’ and ‘civil servants’ translate differently 
in other languages or may even have different meanings in the same language, depending 
on the context.  

Recent decades have brought intense Europeanization of the public administration5. Mul-
tilevel governance has developed into multilevel administration. Public administration of 

                                                           
1  Ongaro, Edoardo/van Thiel, Sandra (2018), “Introduction”, in: Edoardo Ongaro/Sandra van Thiel, The Palgrave Hand-

book of Public Administration and Management in Europe, Palgrave Macmillan, p. 6. 

2  D'Alberti, Marco (2021), “Units and Methods of Comparison”, in: Peter Cane/Herwig C. H. Hofmann/Eric C. Ip/Peter L. 
Lindseth (eds.), The Oxford Handbook of Comparative Administrative Law, Oxford University Press, p. 223.  

3  Marique, Yseult/Slautsky, Emmanuel (2021), Resistance to Transplants in the European Administrative Space: An Open-
Ended Reading of Legal Changes, Review of European Administrative Law, 14(1), pp. 14-15. 

4  Stelkens, Ulrich/Andrijauskaitė, Agne/Marique, Yseult (2020), “Mapping, Explaining, and Constructing the Effectiveness 
of the Pan-European Principles of Good Administration – Overall Assessment”, in: Ulrich Stelkens/Agne Andrijauskaitė 
(eds.), Good Administration and the Council of Europe – Law, Principles and Effectiveness, Oxford University Press 2020, 
p. 755 and Fukuyama, Francis (2004), State-building: Governance and World Order in the 21st Century, Cornell Univer-
sity Press, p. 85. 

5  Public administration is concerned with the institutional arrangements for the provision of public services and the reg-
ulation of governmental activities. Its focus is the organisation, management, and effectiveness of those institutional 
arrangements. It is also concerned with values such as 'good government' and 'best practice'. Administrative law ex-
amines these arrangements in terms of values such as legality, fair procedure, and proportionate use of power; cf. 
Raadschelders, Jos C. N. (2011), Public Administration: The Interdisciplinary Study of Government, Oxford University 
Press and Bell, John S. (2019), “Comparative Administrative Law”, in: Mathias Reimann/Reinhard Zimmermann (eds.), 
The Oxford Handbook of Comparative Law (2nd edition), Oxford University Press, p. 1254. 
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separate EU Member States is transforming towards public administration in Europe to 
ultimately become European public administration6.  

All EU Member States, implementing acquis communautaire, are obliged to observe the 
same set of public values and principles (e.g. art. 2 and 3 of the Treaty on European Union, 
Charter of Fundamental Rights), which leads to more significant isomorphism among Eu-
ropean public service systems. Another critical factor is the internal market, which re-
quires universal implementation of EU law, and control of its compliance and enforce-
ment procedures. The latter are tasks of an integrated administration, a structure that 
enables smooth cooperation between national and supranational administrative actors. 
All administrative institutions in the EU therefore have one primary function, which is to 
develop and implement common policies. They consequently tend to opt for similar tech-
nical solutions (transplants), so that the most successful solution is adopted everywhere7. 
The Council of Europe and the European Court of Human Rights are strong driving forces 
as far as the Europeanization of public employment is concerned.   

The above phenomena and their transformative influence on national civil service sys-
tems, the status of civil servants, their rights and freedoms and their accountability make 
it indispensable to analyse to what extent different concepts and meanings of the civil 
service converge in the context of the processes of European integration. The latter was 
one of the principal reasons for a research project at the German Research Institute for 
Public Administration (FÖV) Speyer, that comprehensively explores these transformations 
from a European perspective. The primary aspiration of the project is to analyse to what 
extent European norms and converging national legal standards exist for the civil service.  

This study must undoubtedly be based on clear and compendious definitions. Appropriate 
terminology can act as a catalyst and bring synergy, as well as making it easier to explain 
the divergence and convergence processes of civil service systems. Lack of such an ana-
lytical framework leads to certain shortcomings in the comparative study of European 
public employment law. As noted in the literature, a common framework can reveal that 
various European countries face the same problems, sometimes described from different 
perspectives, but whose substantive aspects are similar8.  

The general issue of definitions in comparative administrative law, including public ad-
ministration9, has already been discussed in the literature. Some authors emphasise that 

                                                           
6  Knill, Christoph (2001), The Europeanisation of National Administrations. Patterns of Institutional Change and Persis-

tence, Cambridge University Press; Benz, Arthur (2015), “European Public Administration as a Multilevel Administra-
tion: A Conceptual Framework”, in: Michael W. Bauer/Jarle Trondal (eds.), The Palgrave Handbook of the European 
Administrative System, Palgrave Macmillan, pp. 31-46. 

7  Marique/Slautsky (n. 3), pp. 14-15. 

8  De Becker, Alexander (2011), The Legal Status of Public Employees or Public Servants: Comparing the Regulatory 
Frameworks in the United Kingdom, France, Belgium, and the Netherlands, Comparative Labor Law & Policy Journal, 
32(4), p. 950. 

9 There are studies that demonstrate how particular concepts and institutions in public administration and public man-
agement are translated into native European languages, cf. Ongaro, Edoardo/van Thiel, Sandra (2018), “Languages and 
Public Administration in Europe”, in: Ongaro/van Thiel (n. 1), pp. 61 et seq. 
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it concerns studies and processes that require the use of languages different from a re-
searcher’s mother-tongue and specialist languages different from those of the adminis-
trative law of the polities in which they primarily operate10. Researchers must therefore 
have sufficient knowledge of the general language and the specialist language of the ad-
ministrative laws. They also have to simultaneously decode the linguistic structures and 
cultural foundations of the specialist language of administrative law. The aim of these 
requirements is to facilitate addressing and comparing legal issues which are not substan-
tially affected by the linguistic construction of administrative (public) law11.  

This is why it is crucial to establish a meaning for the terms “civil service” and “civil serv-
ant”. This paper explores their scope and denotation, taking into account the arguments 
emerging from international and constitutional law. Its main argument is that a compar-
ative legal analysis should distinguish the notions of public service and civil service. The 
latter concerns employment in the State’s executive power, implies a set of special duties 
and responsibilities, and requires a regular basis. The article begins with an analysis of the 
relevant provisions of international law and its translations (section 2). This is followed by 
a comparative examination of the constitutional framework of selected European coun-
tries (section 3). The final section proposes a set of substantive elements necessary to 
define the notion of civil service (section 4).   

2. International law 

2.1 Inaccurate translations? 
International law helps define basic concepts, such as civil service, public service, civil 
servant and public official, since some significant international treaties refer to them. 
Moreover, international tribunals –primarily the European Court of Human Rights (ECtHR) 
and the Court of Justice of the European Union (CJEU)– have formulated their interpreta-
tions of these terms.  

Before going to the specific norms of international law, attention should be drawn to the 
problem of inaccurate translations of treaties and other documents, since the interpreta-
tion methodology used during translation is one of the fundamental conditions for their 
understanding and proper application12. Translation quality affects the principles of legal 
consistency, certainty and predictability13. It also applies to official translations, as they 
can be very distant from each other and use different terms to define the same notions 
and vice versa. Due to the latter, it is sometimes crucial to analyse all the official texts of 

                                                           
10  Chiti, Edoardo (2021), “Negotiating Language Barriers”, in: Cane et al. (n. 2), p. 261; Grosswald Curran, Vivian (2019), 

“Comparative Law and Language”, in: Reimann/Zimmermann (n. 5), pp. 682 et seq. 

11  Chiti (n. 10), p. 267. 

12  Cf. Linderfalk, Ulf (2007), On the Interpretation of Treaties: The Modern International Law as Expressed in the 1969 
Vienna Convention on the Law of Treaties, Springer and Bianchi, Andrea/Peat, Daniel/Windsor, Matthew (2015), Inter-
pretation in International Law, Oxford University Press.  

13  Šarčević, Susan (2013), Multilingual Lawmaking and Legal (Un)Certainty in the European Union, International Journal 
of Law, Language & Discourse, 3(1), p. 1. 
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a treaty and select the meaning that best serves its aim. Choice of the correct meaning 
also depends on the specific international organisation14, as some have elaborated partic-
ular translation policies (e.g. EU15).  

Against this backdrop, attention should be drawn to the provisions of art. 21.2 of the Uni-
versal Declaration of Human Rights (UDHR) of 1948 and its official translations. It stipu-
lates that everyone has the “right of equal access to public service in his country” (mean-
ing equal access to employment in public service). The English term “public service”16 cor-
responds to the French “fonction publique”17, the Spanish “función pública”18 and the 
Russian “gosudarstwiennaja sluzhba” (“государственная служба”)19. The problem is that 
“public service” in English has a vast and comprehensive meaning, as it refers to “a service 
provided by the government, such as hospitals, schools, or the police”, “the government 
and the work that its departments do” and “the work that elected officials and govern-
ment employees do for the benefit of the public”20. Meanwhile, in French and Spanish, 
respectively, “fonction publique” and “función pública” have a specific denotation and 
traditionally refer to the group of government officials, who enjoy a stable employment 
relation governed by public law21. Also, in Russian “gosudarstwiennaja sluzhba” refers to 
the public officials and employees of State institutions22.  

The same imprecise translations have been used in the official versions of art. 25(c) of the 
International Covenant on Civil and Political Rights (ICCPR) of 1966, which guarantees that 
every citizen “have access, on general terms of equality, to public service in his country”23. 
The official French, Spanish and Russian versions, also in this case, mention “fonction 
publique”24, “función pública”25 and “gosudarstwiennaja sluzhba”26.  

                                                           
14  Prieto-Ramos, Fernando (2017), Global Law as Translated Text: Mapping Institutional Legal Translation, Tilburg Law 

Review, 22(1-2), pp. 185-214. 

15  Kjær, Anne Lise (2007), “Legal Translation in the European Union. A Research Field in Need of a New Approach”, in: 
Krzysztof Kredens/Stanisław Goźdź-Roszkowski (eds.), Language and the Law: International Outlooks, Peter Lang, pp. 
175-186. See also Study on language and translation in international law and EU law: final report, European Commis-
sion, Directorate-General for Translation, Publications Office 2013. 

16  https://www.un.org/en/about-us/universal-declaration-of-human-rights. 

17  https://www.un.org/fr/about-us/universal-declaration-of-human-rights. 

18  https://www.un.org/es/about-us/universal-declaration-of-human-rights. 

19  https://www.un.org/ru/about-us/universal-declaration-of-human-rights. 

20  https://dictionary.cambridge.org/dictionary/english/public-service. 

21  French meaning https://www.larousse.fr/encyclopedie/divers/fonction_publique/187252; Spanish meaning 
https://dle.rae.es/funci%C3%B3n#FHRj5ve. 

22  Eremin, Siergiej/Prokofiev, Stanislav/Bogatyrev, Evgeny (2021), Государственная служба 3-е изд., пер. и доп. 
Учебное пособие для вузов, Litres, pp. 9 et seq.  

23  https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx. 

24  https://www.ohchr.org/FR/ProfessionalInterest/Pages/CCPR.aspx. 

25  https://www.ohchr.org/SP/ProfessionalInterest/Pages/CCPR.aspx. 

26  https://www.ohchr.org/RU/ProfessionalInterest/Pages/CCPR.aspx. 

https://data.europa.eu/doi/10.2782/64020
https://www.un.org/en/about-us/universal-declaration-of-human-rights
https://www.un.org/fr/about-us/universal-declaration-of-human-rights
https://www.un.org/es/about-us/universal-declaration-of-human-rights
https://www.un.org/ru/about-us/universal-declaration-of-human-rights
https://dictionary.cambridge.org/dictionary/english/public-service
https://www.larousse.fr/encyclopedie/divers/fonction_publique/187252
https://dle.rae.es/funci%C3%B3n#FHRj5ve
https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
https://www.ohchr.org/FR/ProfessionalInterest/Pages/CCPR.aspx
https://www.ohchr.org/SP/ProfessionalInterest/Pages/CCPR.aspx
https://www.ohchr.org/RU/ProfessionalInterest/Pages/CCPR.aspx
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Analysis of specific provisions of the EU law also shows essential variations in the official 
translations. For instance, a directive concerning safe and healthy working conditions pro-
vides non-applicability where characteristics peculiar to “certain specific public service ac-
tivities, such as the armed forces or the police, or to certain specific activities in the civil 
protection services inevitably conflict with it” (art. 2.2)27. Other linguistic versions present 
a broad spectrum of meanings, from French “fonction publique” and Spanish “función 
pública”, through German “öffentliche Dienst”, to Italian “pubblico impiego” and Polish 
“działalność publiczna i społeczna”. The two last examples are particularly remarkable, as 
they mean “public sector” and “public activity and social service”, respectively. 

2.2 Systemic interpretation and broad terms  

2.2.1 Universal systems of human rights protection 

Despite these inconsistencies, the interpretation of both art. 21.2 UDHR and art. 25(c) 
ICCPR is broad, and their function in a modern State is rudimentary. The degree to which 
these rights are secured domestically may reflect a nation’s health and robustness as a 
democratic society, and can indicate the level of its human rights compliance more gen-
erally28. The systemic analysis of art. 21.2 UDHR and art. 25(c) ICCPR leads to the conclu-
sion that they are aimed at ensuring universal access to all public positions, free from 
political interference or pressures. These provisions therefore apply to the exercise of all 
State powers, including legislative, executive and judicial branches29. To ensure access to 
employment in the public service on general terms of equality, the criteria and procedures 
for appointment, promotion, suspension and dismissal of any public employee must be 
objective and reasonable30. All these rules must be transposed into the national legisla-
tion, and public authorities should consider affirmative (positive) measures to guarantee 
equal access to public employment.  

Likewise, the terminology of the International Labour Organisation (ILO) is broad. For ex-
ample, the Labour Relations (Public Service) Convention (No. 151) of 1978 refers to the 
term “public employee”, which includes “all persons employed by public authorities” 
(art. 1 and 2)31. In the preamble, it emphasises the existence of serious problems arising 
as to the scope and definitions of ILO documents due to differences between private and 

                                                           
27  Council Directive 89/391/EEC of 12 June 1989 on the introduction of measures to encourage improvements in the 

safety and health of workers at work (OJ 1989 L 183, p. 1). 

28  Cf. UN Committee on Human Rights, General Comment 25, The Right to Participate in Public Affairs, Voting Rights and 
the Right to Equal Access to Public Service, 1510th meeting (12 July 1996). 

29  Taylor, Paul M. (2020), A Commentary on the International Covenant on Civil and Political Rights: The UN Human Rights 
Committee's Monitoring of ICCPR Rights, Cambridge University Press, pp. 721-726. UN Committee on Human Rights in 
some cases has found the violation of art. 25(c) in the context of judicial dismissals and attacks on the independence 
of the judiciary, see Bandaranayake v. Sri Lanka, Comm. 1376/2005, U.N. Doc. A/63/40, Vol. II, at 120 (HRC 2008); 
Busyo v. Congo, Comm. 933/2000, U.N. Doc. A/58/40, Vol. II, at 224 (HRC 2003); Pastukhov v. Belarus, Comm. 814 
/1998, U.N. Doc. A/58/40, Vol. II, at 69 (HRC 2003). 

30  Solís v. Peru, CCPR/C/86/D/1016/2001, Communication no. 1016/2001. 

31  https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C151.  

https://www.osce.org/files/f/documents/4/a/19154.pdf
https://www.osce.org/files/f/documents/4/a/19154.pdf
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C151
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public employment regimes and to the fact that some governments have applied the pro-
visions of many international instruments in a manner that excludes large groups of public 
employees32. However, the Convention allows national laws to exclude some categories, 
namely high-level employees, officials whose duties are of a highly confidential nature, 
and members of armed forces and the police.  

2.2.2 European Convention on Human Rights  

Moving to regional human rights protection systems, attention should be drawn to the 
European Convention on Human Rights (ECHR). It does not envisage right of access to civil 
(public) service33 and refers only to some related expressions, such as “the administration 
of the State” (concerning restrictions of the right to form and to join trade unions, French 
“l’administration de l’État”, art. 11.2 ECHR). However, interpreting the provisions of the 
Convention, ECtHR has on some occasions examined the meaning of “civil service” and 
“civil servant” in the context of art. 6 (right to a fair trial) and art. 10 (freedom of expres-
sion). 

As far as the right of access to employment in the public service is concerned, neither the 
ECHR nor any of its Protocols provide such guarantees. It was deliberately omitted from 
the European system of human rights protection: the drafting history of Protocols nos. 4 
and 7 shows this unequivocally. In particular, the initial versions of Protocol No. 7 con-
tained a provision similar to art. 21.2 UDHR and art. 25(c) ICCPR but this clause was sub-
sequently deleted34. Consequently, refusal to appoint a person as a public servant cannot 
as such provide the basis for a complaint under the ECHR. This does not mean, however, 
that a person who has been appointed as a public official cannot complain on being dis-
missed if that violates one of his or her rights.  Public servants do not fall outside the scope 
of the Convention since it stipulates that “everyone within [the] jurisdiction” of the con-
tracting states must enjoy the rights and freedoms “without discrimination on any 
ground” (art. 1, art. 14) 35. 

Moreover, art. 11.2 ECHR in fine, which allows States to impose special restrictions on the 
exercise of freedom of assembly and association by “members of the armed forces, of the 
police or of the administration of the State”, confirms that as a general rule the guaran-
tees in the Convention extend to public servants. The notion “administration of the State” 
has been widely analysed in the case law of the ECtHR. The leading case in this field is the 

                                                           
32  E.g. Right to Organise and Collective Bargaining Convention (No. 98), 1949. The latter does not deal with the position 

of public servants engaged in the administration of the State (art. 6). The ILO Committee of Experts interpreted this 
provision as excluding from the scope of Convention No. 98 only those officials who are directly employed in the ad-
ministration of the State. With that exception, all other persons employed by the government, by public enterprises or 
by autonomous public institutions should benefit, according to the Committee, from the guarantees provided for in 
Convention No. 98 in the same manner as other employees, and consequently should be able to engage in collective 
bargaining in respect of their conditions of employment, including wages (General Survey 1994, Freedom of Association 
and Collective Bargaining, on Conventions Nos. 87 and 98 [ILO, 1994a], § 200). 

33  Cf. art. 23.1 (c) of The American Convention on Human Rights (1969) which provides that every citizen shall have access, 
under general conditions of equality, to the public service of his country. 

34  Kosiek v. Germany (9704/82) 28 August 1986 ECtHR at [34]. 

35  Vogt v. Germany (17851/91) 26 September 1995 ECtHR [GC] at [43].  
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Grand Chamber judgement Demir and Baykara v. Turkey36. It concerned a trade union 
founded by Turkish public employees from various municipalities who wanted to enter 
into collective labour agreements. However, national authorities claimed that collective 
bargaining between civil servants’ unions and a public administration had to be grounded 
in specific legislation and denied this right. Furthermore, they considered the special re-
lationship between civil servants and the public administration regarding recruitment, the 
nature and scope of the work concerned, and the privileges and guarantees afforded to 
officials by virtue of their status.  

The ECtHR emphasised that the right of public servants to join trade unions was recog-
nised by all members of the Council of Europe. This right applies to public servants under 
a career or contractual system and to employees of publicly owned industrial or commer-
cial enterprises, whether national or municipal. Civil servants, whether they work for a 
central government or a local authority, are generally entitled to join the trade union of 
their choosing37. Moreover, the Court analysed the scope of the right of collective bar-
gaining, indicating exclusions concerning specific categories of public servants who hold 
exclusive powers of the State (e.g. members of the armed forces and the police, judges, 
diplomats and career civil servants at federal level). The right of public servants working 
for local authorities and not holding State powers to engage in collective bargaining to 
determine their wages and working conditions has, however, been recognised in the vast 
majority of contracting States38. 

The Strasbourg Court has also presented its methodology concerning interpretation of 
the terminology. It highlighted that it had never considered the provisions of the Conven-
tion to be the sole framework of reference for the interpretation of the rights and free-
doms enshrined therein. On the contrary, it was also bound to consider any relevant rules 
and principles of international law and the interpretation of competent authorities re-
flecting common European values39. The conviction that underlies this reasoning is the 
desire to harmonise ECHR protection with other systems that guarantee the rights of in-
dividuals in the process of performing work, including work for the public administration, 
and to constantly improve the universal level of this protection. 

Finally, interpreting the notion of the “administration of the State” (art. 11.2 ECHR) based 
on its previous case law, the ECtHR indicated that it should be interpreted narrowly, in 
the light of the post held by the official concerned40. It considered that “municipal civil 
servants, who are not engaged in the administration of the State as such”, cannot in prin-
ciple be treated as members of this group and accordingly be subjected on that basis to a 
limitation of their right to organise and to form trade unions41. According to the Court, 

                                                           
36  Demir and Baykara v. Turkey (34503/97) 12 November 2008 ECtHR [GC].  

37  Case Demir and Baykara (n. 36) at [48]. 

38  Case Demir and Baykara (n. 36) at [52]. 

39  Case Demir and Baykara (n. 36) at [67 and 85]. 

40  Case Vogt (n. 35) at [67].  

41  Case Demir and Baykara (n. 36) at [97]. 
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national authorities failed to show how the nature of the duties performed by the appli-
cants, as municipal civil servants, requires them to be regarded as “members of the ad-
ministration of the State” subject to such restrictions. The ECHR makes no distinction be-
tween the functions of a State as holder of public power and its responsibilities as an em-
ployer. Article 11 is therefore binding upon the “State as an employer”, whether the lat-
ter’s relations with its employees are governed by public or private law42. In a concurring 
opinion, four judges claimed that introducing an unlimited contractual dimension through 
art. 11 ECHR would have a drastic impact on civil service law in many European states.  

The second group of ECtHR case law, helpful to clarify terminological issues, concerns 
freedom of expression (art. 10 ECHR). In the early case law, the ECHR –influenced by the 
above lack of right of access to employment in the public service– was very strict in dis-
tinguishing whether the disputed measure amounted to an interference with the exercise 
of freedom of expression or whether it touched on the right of access to employment in 
the civil service. In two particularly significant cases concerning dismissal of German civil 
servants due to their political activities and expressions, the ECtHR concluded that it was 
the issue of access to the position that lay at the heart of the complaints. Accordingly, it 
concluded that public authorities took account of their opinions and attitudes merely in 
order to determine whether they had proved themselves during the probationary period 
and whether they possessed one of the necessary personal qualifications for the post in 
question. That being so, there was no interference with the exercise of freedom of ex-
pression (art. 10.2 ECHR)43.  

In the following cases, the ECtHR started to challenge measures concerning the freedom 
of expression of public servants. According to the Court, although it is legitimate for a 
State to impose certain restrictions on civil servants –on account of their status (e.g. bond 
of trust and loyalty)– they are individuals and as such, qualify for the protection of art. 10 
ECHR. It therefore falls to the Court, subject to the circumstances of each case, to deter-
mine whether a fair balance has been struck between freedom of expression and the le-
gitimate interest of a democratic State in ensuring that its civil service properly furthers 
the purposes enumerated in art. 10.2 ECHR. In carrying out this review, the Court should 
bear in mind that whenever civil servants’ right to freedom of expression is an issue, the 
“duties and responsibilities” referred to in art. 10.2 ECHR assume a special significance, 
which justifies leaving a certain margin of appreciation to national authorities44.  

Against this backdrop, one of the fundamental criteria for determining the scope of free-
dom of expression and its possible limitations is the bond of trust and loyalty of public 
employees and the fact that labour relations in this sphere are usually governed by public 
law45. The Court emphasised the obligation of the officials to advise the government and 

                                                           
42  Case Demir and Baykara (n. 36) at [107-109], see also Swedish Engine Drivers' Union v. Sweden (5614/72) 6 February 

1976 ECtHR at [37]. 

43  Glasenapp v. Germany (9228/80) 28 August 1986 ECtHR at [50 and 53] and case Kosiek (n. 34) at [39]. 

44  Case Vogt (n. 35) at [53-59]. 

45  Fuentes Bobo v. Spain (39293/98) 29 February 2000 ECtHR at [38]. 
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assume responsibility for implementation of the policies adopted. Also, their political neu-
trality is crucial, since citizens are entitled to expect that in their own dealings with public 
administrations they will be advised by politically neutral officers detached from the po-
litical fray46. In addition, in view of the very nature of their position, civil servants often 
have access to information which the government, for various legitimate reasons, may 
have an interest in keeping confidential or secret, which further strengthens their duty of 
discretion47. Nonetheless, a civil servant may become aware of in-house information, in-
cluding secret information, divulgation or publication of which would certainly be in the 
public interest. That is why a civil servant (whistle-blower) signalling illegal conduct or 
wrongdoing in the workplace, should enjoy protection under certain circumstances48. 

The Court, however, is accustomed to differentiating the position of various officials and 
the scope of their obligations in the light of art. 10 ECHR. Probably the best example of 
this reasoning is the recent judgement concerning a contractual employee of the Turkish 
Ministry of National Education who complained about her dismissal due to “likes” added 
to the third-party content on Facebook49. The Court has noted that although her employer 
was a public institution, the applicant did not have the status of a State official (“fonction-
naire de l’État”), but was a permanent employee and that she was therefore not subject 
to the specific legislation relating to civil servants, but to the general regime of employ-
ment law50. The duty of reserve and discretion owed to their employer by employees 
working under private law cannot be as accentuated as the duty of trust and loyalty re-
quired of public service members51.  

In this regard, it is possible to conclude that art. 10 ECHR applies to the workplace in gen-
eral (public and private)52. However, the ECtHR emphasises a certain gradation as far as 
the intensity of the protection is concerned, due to the different levels of trust and loyalty. 
There are two groups: on one hand civil servants (State officials), whose deontological 
obligations, in the light of the ECHR, can justify more intense restrictions on freedom of 
expression, and on the other, private sector employees53. In between, the ECtHR sees 
employees of the public sector who are not subject to any specific legislation at national 

                                                           
46  Ahmed and Others v. United Kingdom (22954/93) 2 September 1998 ECtHR at [53]. 

47  Guja v. Moldova (14277/04) 12 February 2008 ECtHR [GC] at [71]; see also De Diego Nafría v. Spain (46833/99) 14 
March 2002 ECtHR at [37].  

48  Case Guja (n. 47) at [72]. When determining whether a restriction to a civil servant whistleblower’s free speech was 
necessary in a democratic society, the ECtHR weighs the quasi-public watchdog function of whistleblowers against their 
duties and responsibilities as civil servant; cf. Kagiaros, Dimitrios (2021), Reassessing the framework for the protection 
of civil servant whistleblowers in the European Court of Human Rights, Netherlands Quarterly of Human Rights, 39(3), 
pp. 1-21.  

49  Melike v. Turkey (35786/19) 15 June 2021 ECtHR. 

50  Case Melike (n. 49) at [48]; see also Karapetyan and Others v. Armenia (59001/08) 17 November 2016 ECtHR at [54].  

51  Heinisch v. Germany (28274/08) 21 July 2011 ECtHR [GC] at [64] and Catalan v. Romania (13003/04) 9 January 2018 
ECtHR at [56]. 

52  Kudeshkina v. Russia (29492/05) 26 February 2009 ECtHR at [85].  

53  Harabin v. Slovakia (58688/11) 20 November 2012 ECtHR at [151-153] and Herbai v. Hungary (11608/15) 5 November 
2019 ECtHR at [36-37].  
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level. Consequently, limitation of their freedom of expression is possible, but is not as far-
reaching as in the case of civil servants.  

Last but not least, the case law concerning art. 6.1 ECHR (right to a fair trial) is an essential 
source of argument with regard to terminological issues. In order to examine the State’s 
interest in controlling access to the courts when it comes to specific categories of officials, 
the ECtHR had to formulate a definition of civil (public) servant. In the early case law, the 
Court claimed that interference with the exercise of the right to a fair trial for civil servants 
is justified by ius honorum, a political right linked to the specific status of unilaterally ap-
pointed officials who exercise some public authority54. That is why the ECtHR argued that 
art. 6.1 ECHR does not apply to disputes concerning the recruitment, career and termina-
tion of employment of public servants55. Only disputes concerning pecuniary rights should 
be within the scope of its provisions, as the situation is comparable to employment in the 
private sector56.  

The growing volume of cases concerning access to the court by public employees forced 
the ECtHR to elaborate the Pellegrin doctrine57. According to the latter, the Court used 
the formal criterion, examining the nature of the body for which the person worked. The 
content of the work, including having particular tasks and obligations, was therefore irrel-
evant. However, as applied in practice, the Pellegrin doctrine neither simplified the ap-
plicability of art. 6 ECHR in proceedings in which a civil servant was a party, nor brought 
more certainty to this area, as intended. The consequence was the different treatment of 
workers in similar circumstances58.  

Thus the said formal criterion was replaced by the Eskelinen test59. In a Grand Chamber 
judgment, the ECtHR stated that art. 6.1 ECHR normally has to be applied in litigation 
between public employees and their public employer. In other words, protection should 
be afforded to the employee in ordinary labour disputes, regardless of the legal qualifica-
tion of the relationship between the parties. Nonetheless, if national authorities aim to 
establish an exception, the latter must meet two requirements: it must be prescribed by 
national law and justified on the objective grounds of State interest. In establishing this 
test, the ECtHR was not very strict as far as terminology is concerned. It alternately used 
many categories as synonyms, such as “civil servant” [62], “servant of the State” [42], 
“employee in the public sector” [46], “civil service” [46], “public servants” [46], “official” 
[47] and “public administration” [47].  

                                                           
54 Cf. Leander v. Sweden (9248/81) 26 March 1987 ECtHR at [76-84]. 

55  Neigel v. France (18725/91) 17 March 1997 ECtHR at [43-44]. 

56 Massa v. Italy (14399/88) 24 August 1993 ECtHR at [26] and Francesco Lombardo v. Italy (11519/85) 26 November 
1992 ECtHR at [17].  

57  Pellegrin v. France (28541/95) 8 December 1999 ECtHR [GC] at [66]. 

58  E.g. in Castanheira Barros v. Portugal (36945/97) 26 October 2000 ECtHR found that art. 6.1 ECtHR was applicable 
because the applicant worked as a legal specialist for the ministry of scientific research on criminality issues, whereas 
in Veresova v. Slovakia (70497/01) 1 February 2005 ECtHR [dec] the Court stated the inapplicability of art. 6.1 ECtHR 
because the applicant worked as a legal specialist for the police. 

59 Vilho Eskelinen and Others v. Finland (63235/00) 19 April 2007 ECtHR [GC] at [62]. 
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The above doctrine affected the applicability of art. 6 ECHR to judges. Generally speaking, 
although the ECtHR stated that the reasoning in Eskelinen was limited to the situation of 
civil servants, the criteria established therein have been applied by different panels of the 
ECtHR to disputes concerning members of the judiciary60, including presidents of supreme 
courts61. In one of the leading cases, the Grand Chamber emphasised that although the 
judiciary is not part of the “ordinary civil service”, it should be considered part of the “typ-
ical public service”62. Therefore, the ECtHR made a distinction between (ordinary) civil 
service and (typical) public service. The latter appears to be a broader category that in-
cludes judicial officeholders. 

It might be worth mentioning that other documents of the Council of Europe (CoE) also 
refer to this terminology. These are the recommendations concerning the status of public 
officials, the code of conduct of public officials, the guidelines on public ethics, and civil 
service reform in Europe. In analysing the preparatory work for the first recommendation, 
we discover that the CoE was aware of the difficulties concerning a single uniform defini-
tion of a civil servant or public official63. This resulted in adoption of a broad notion: public 
officials are any member of staff, whether statutory or contractual, employed by State 
authorities or departments, whose salary is paid out of the State budget64.  

The second document indicates that a public official is a person employed by a public 
authority, although it does not apply to “publicly elected representatives, members of the 
government and holders of judicial office” (art. 1.2 and 1.4)65. The guidelines on public 
ethics also use the notion of “public official”, which includes a wide range of persons who: 
are elected or appointed to a public mandate or function (members of national and re-
gional governments, members of national and regional legislatures, local executives and 
local elected representatives, and holders of a judicial office); are employed by a public 
organisation (national, regional or local institution or administration; are a company or 
similar entity managed or financed by such an institution or administration, or by the 
State; or are a private-sector entity (including non-profit entities providing public ser-
vices); or act on behalf of a public organisation without being elected, appointed to a pub-
lic mandate or function or employed by a public organisation (points C.1.b. and C.1.c.)66. 
Finally, the recommendation on civil service reform emphasises the principles of univer-
sal, fair and equal access to public posts, as well as the obligation of national authorities 
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61  Olujić v. Croatia (22330/05) 5 February 2009 ECtHR and Harabin v. Slovakia (58688/11) 20 November 2012 ECtHR. 

62  Baka v. Hungary (20261/12) 23 June 2016 ECtHR [GC] at [104]. 

63  The Status of Public Officials in Europe, Council of Europe Publishing 1999, p. 9. 

64  Recommendation No. R (2000) 6 of the Committee of Ministers to Member States on the status of public officials in 
Europe (Adopted by the Committee of Ministers on 24 February 2000 at the 699th meeting of the Ministers' Deputies). 

65  Committee of Ministers' Recommendation No. R (2000) 10 on codes of conduct for public officials. 

66  Guidelines CM(2020)27-addfinal of the Committee of Ministers of the Council of Europe on public ethics. 
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to ensure the independence of public servants and better define their tasks and respon-
sibilities67. 

2.2.3 The European Union  

As noted at the beginning, EU law is a vital source of convergence in the civil service. Some 
terms, valid for reconstructing the definition of “civil service”, have been used both in 
primary and secondary EU law.  

As far as primary law is concerned, EU treaties ensure freedom of movement for workers 
but limit the scope of this right by excluding “employment in the public service” (art. 45.4 
of the Treaty on the Functioning of the European Union, TFEU). It is worth noting that the 
English term “public service” was used in the broad meaning of public administration, 
which is evident in the light of different official translations (French “administration 
publique”68, Spanish “administración pública”69 or German “öffentliche Verwaltung”70).  

Against this backdrop, it might be worth noting that the provisions of art. 45.4 TFUE do 
not create any new competencies for the EU in the field of public employment. National 
sovereignty served as a basis for the above exception. Employment in the public service 
is therefore linked to the exercise of powers conferred by public law and duties designed 
to safeguard the general interest of the State. Consequently, the legal qualification and 
organisation of the regulation of public employment still remain in the hands of national 
authorities, and include choosing between private-law-governed employment and public-
law status for servants.  

Generally speaking, the armed forces, police and other law enforcement bodies, the judi-
ciary, tax authorities, diplomatic services, government departments, regional authorities 
and central banks are among the typical categories excluded from the freedom of move-
ment of workers71. Nonetheless, according to CJEU case law, the provisions of art. 45.4 
should be interpreted very strictly72, and the number of officials covered by this exception 
is progressively decreasing73.  

The Court of Justice of the European Union consequently reiterates that the scope of this 
derogation should be limited to typical public functions. In the absence of any distinction 
regarding the provision, it is of no interest whether a worker is engaged as a “worker” 
(“ouvrier”), “clerk” (“employé”) or “official” (“fonctionnaire”) or even whether he or she 

                                                           
67  Parliamentary Assembly, Civil service reform in Europe, recommendation 1617 (2003). 

68  https://eur-lex.europa.eu/legal-content/FR/TXT/HTML/?uri=CELEX:12012E/TXT.  

69  https://eur-lex.europa.eu/legal-content/ES/TXT/HTML/?uri=CELEX:12012E/TXT.  
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71  Craig, Paul (2018), EU Administrative Law (3rd edition), Oxford University Press, pp. 553-557. 

72  Commission v. Belgium (C-47/08) 24 May 2011 CJEU [GC] at [83-86]. 

73  De Becker (n. 8), p. 958. 
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is employed under public or private law74. The scope of the derogation is therefore limited 
to functions that entail direct or indirect participation in the exercise of public authority 
and in safeguarding the general interest of the Member State75. According to the CJEU, it 
should not be only minor and potential participation, since the person must actively and 
effectively participate –directly or indirectly– in the exercise of public authority and in 
safeguarding the general interests of the State on a regular basis76.  

The CJEU has also interpreted the terms civil service and public service in the context of 
the non-discrimination rules in EU secondary legislation, primarily equality of access to 
public posts77. It indicated that employment models, primarily conditions of impartiality, 
efficiency and independence of the public administration, may imply a certain perma-
nence and stability of employment. Those considerations of the civil service, which have 
no counterpart in standard employment law, explain and justify some limitations of civil 
servants’ rights78. Moreover, as the Member States enjoy discretion regarding the organ-
isation of their public authorities, they can –within certain limits– differentiate certain 
categories of civil servants (e.g. career civil servants and servants employed under fixed-
term contracts79). This also applied to categories of permanent teachers recruited by way 
of competition and fixed-term teachers80, as well as interim and permanent civil serv-
ants81.  

Another secondary law that includes such terms is a directive concerning safe and healthy 
work conditions82. It provides that it shall not apply to “certain specific public service ac-
tivities” (art. 2.2). Interpreting these norms, the CJEU indicated that they concern the pro-
tection of national interest83. The notion of “public service” applies not only to sectors in 
which workers are attached organically to the public authority. According to the Court, it 
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80  Motter (C-466/17) 20 September 2018 CJEU. 
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also includes private employees who deliver essential public services under the surveil-
lance of public authorities84.  

In the CJEU case law, another group of judgments also suggests a broad meaning for “civil 
service”. It concerns financial measures adopted by some Member States to avoid an ex-
cessive budget deficit. The Court claimed that such measures applied not only to members 
of the judiciary, but more widely to various public office holders and employees perform-
ing duties in the public sector, including legislative representatives, the executive and the 
judiciary. They are therefore in the nature of general measures “seeking a contribution 
from all members of the national civil service to the austerity effort”85. 

The concluding observation of this section is that there are significant variations in the 
official translations of international treaties. However, thanks to the methods of systemic 
and functional interpretation, international norms aim to protect different aspects of the 
right of equal access to employment in the public service. The latter has a broad meaning, 
including all persons –public officials– employed by the authorities (executive, legislative 
and judiciary), at both central and local level. National authorities enjoy a margin of ap-
preciation regarding their legal status and model of the public service, since it concerns 
the sovereign exercise of power. However, the case law nuances some aspects of the 
terms I have considered here, indicating different subcategories of servants and officials 
(e.g. excluding holders of judicial office from the ordinary civil service), and different char-
acteristics of their employment relation (e.g. recruitment, duties, loyalty, privileges and 
stability).  

3. Constitutional law and differences in administrative 
culture 

3.1 Constitutional and cultural embeddedness of the civil service  
Modern European constitutions regulate institutional and substantive aspects of public 
administration in different ways due to their different traditions, legal systems and histor-
ical backgrounds. Any comparative analysis of administrations, including reconstructions 
of terminological frameworks, must therefore be contextual and consider these political, 
social and historical settings86. European countries are at different stages with respect to 
the new challenges and paradigms of public administration. In some States, civil servants, 
whatever the type of regulatory system, are protected by rights and guarantees and have 
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duties in terms of neutrality, impartiality and probity, whereas other countries have been 
through difficult transition periods and are in an early stage of civil-service reform87. 

Civil service systems, as a part of the public administration, are legitimated by political 
and administrative traditions, so their character depends on State identity and cohesive-
ness. Hence some scholars argue that civil service systems evolved uniquely in each coun-
try88. In other words, there is a certain embeddedness of civil service systems in particular 
political and societal contexts. This prism of administrative culture is helpful in determin-
ing what is “normal” and “acceptable” in that system: “the way we do things here”89.  

Legal and political scholars have proposed various administrative and civil service system 
classifications. Let us mention the most significant groups.  

First of all, several authors have argued for the existence of two solid models: Rechtsstaat 
and the Anglo-Saxon notion of the “public interest”; very few systems fall between these 
two models90. From the Rechtsstaat perspective, the State is a central integrating force in 
society, responsible for preparing, promulgating and enforcing laws. Public administration 
is therefore entrusted with a more comprehensive set of responsibilities for the develop-
ment of society at large. Most senior civil servants are trained in the law, and the instinc-
tive bureaucratic stance tends to be one of rule-following and precedent. The actions of 
individual public servants and individual citizens are set in this context of correctness and 
legal control91. By contrast, in the “public interest” model, the State plays a less extensive 
or dominant role in society. The government is regarded as something of a “necessary 
evil”, its powers should be no more than what is necessary, and its ministers and officials 
must constantly be held to public account by elected parliaments and other means. Of 
course, the law is an essential component of governance, but its particular perspectives 
and procedures are not as dominant as in the Rechtsstaat model.  

In this respect, the prevailing notion of statehood plays a decisive role in the public ad-
ministration and civil service systems. In the Rechtsstaat model, there is a tendency to 
create civil service systems, which carry more significant social prestige, are more distinct 
from private sector employment, and form greater identity as “servants of the State”. The 
latter model differs from many Anglo-Saxon public employment systems in that it is a well-
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established body of personnel systematically governed distinctly from private-sector em-
ployment92. 

Secondly, using the above categories, some authors develop this classification and sug-
gest adding other legal traditions and families93. Finally, some classifications combine 
broader geographical, historical and cultural considerations and propose the following 
families or groups of countries, each sharing some common administrative inheritance: 
Anglo-American, Napoleonic, Germanic, Scandinavian, Latin American, Postcolonial South 
Asian and African, East Asian, Soviet and Islamic94. 

Thirdly, a recent study revealed a “topography” of the civil service laws and the existence 
of several groups of countries whose civil service systems share similar features. The au-
thors move forward, comparing civil service systems statistically and developing a picture 
of how these systems relate to one another – a “topographical” view of civil service sys-
tems based on their underlying commonalities95. 

Against this backdrop, the said classifications justify reducing comparative analysis to the 
United Kingdom, Germany, France, Italy, Spain and Poland. While this group includes 
countries representing various administrative cultures and traditions, and combines dif-
ferent historical experiences, including transitional processes and mature and emergent 
civil service systems, the countries share specific legal and institutional design similarities. 
In this respect, they are prone to comparative inquiries of this kind96.  

3.2 Twofold constitutional regulation and individual right of access to 
employment in the public (civil) service 

The analysis of the constitutional norms of selected European countries leads to the con-
clusion that there is generally twofold regulation at national level. While constitutional 
norms guarantee an individual right of (equal) access to employment in the public (civil) 
service, European constitutions determine certain features and organisation of national 
civil-service systems, and the ordinary laws develop these constitutional principles, often 
creating different groups of public employees and different public employment regimes.  

If we consider the United Kingdom, some features of the British system are noteworthy. 
The lack of a formal constitution or a written declaration (catalogue) of citizens’ rights 
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calls for different comparative and analytical methods97. As far as the right of access to 
employment in the public (civil) service is concerned, the starting point is therefore the 
meaning of the term “public sector”. The term is a broad notion encompassing central 
and local governments and public corporations. Thus it includes a wide range of public 
bodies and public offices98. Workers in the public sector are usually called “public serv-
ants” or “public sector personnel”99. Public sector employees enjoy different employment 
statuses: that of civil servant and that of other categories of public servant. The public 
workforce in the United Kingdom (public servants) is a relatively large group, representing 
around 17.5% of the workforce. However, only about 8.9% of public servants (1.6% of the 
workforce) are in the civil service100. 

The act regulating access to the British public sector is the Public Appointments Order in 
Council 2016101. It requires the preparation of a governance code, which sets out the prin-
ciples of public appointments and guidance on practices. It also establishes the Commis-
sioner for Public Appointments and includes an elaborate list of bodies and offices that 
are subject to it.  

The Governance Code on Public Appointments was published in December 2016, and it 
regulates the general rules of appointments in the public sector102. Among the values that 
apply to this procedure, some principles serve as a source of the right of equal access to 
employment in the public service, namely merit, openness and fairness. According to the 
Code, open competition should be a standard in all public appointments. The enforce-
ment of these values has been entrusted to the Commissioner for Public Appointments, 
whose role is to provide independent assurance in all appointments to public bodies.  

As far as the right of access to employment in the civil service – a small segment of the 
public service – is concerned, it is regulated in Part 1 of the Constitutional Reform and 
Governance Act 2010103. British civil servants should be appointed on merit on the basis 
of fair and open competition, as established by section 10(2). The Constitutional Reform 
and Governance Act 2010 also establishes the Civil Service Commission (section 2), which 
has a vital role in selection for appointment. The Commission publishes a set of principles 
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for the purposes of the competition, examines any complaints, and reviews recruitment 
policy and practices in order to ensure a fair and open competition procedure.  

Moving on to the right of access to employment in the civil service in continental Europe, 
the following constitutional provisions are relevant: art. 33.2 of the German Constitu-
tion104, art. 6 of the French Declaration of Human and Civil Rights105, art. 51 and 97 of the 
Italian Constitution106, art. 23.2 of the Spanish Constitution107 and art. 60 of the Polish 
Constitution108.  

Examining these norms from a systemic perspective, it can be remarked that the right of 
access is often established in a chapter of the constitution, concerning the rights and free-
doms of citizens. In France, it forms part of the core historical document on the status of 
individuals; in Italy it can be found in the part regarding the rights and duties of citizens; 
in Spain it is in the chapter “Fundamental rights and duties”, and in Poland, in “Freedoms, 
rights and obligations of persons and citizens”. Nonetheless, despite its individual dimen-
sion109, in Germany, art. 33.2 of the Constitution is grouped with provisions concerning 
the Federation and the Länder.  

As far as the scope is concerned, the right of access to employment in the public (civil) 
service is inclusive and refers to eligibility for any public office, including executive, legis-
lative and judiciary powers. In Germany, it guarantees access to any public post110, and in 
France, it refers expressis verbis to all high offices, public positions and employment. In 
Spain, the constitutional guarantees mention any “public office”, in Italy “public offices 
and elected positions”, and in Poland “public service”.  

The last characteristic of these provisions is that they determine basic rules and principles 
governing access to employment in the public service, primarily equality of entry. Accord-
ing to the interpretation of the art. 33.2 of the German Constitution, access should be 
based on suitability, qualifications, ability and professional performance, without taking 
into account gender, descent, race, belief, religious or political convictions, origin or con-
nections111. In France, the legislator may not specify selection procedures based on crite-
ria unrelated to the capacity of candidates112. Art. 6 of the Declaration of Human and Civil 
Rights implies the general rule of recruitment by competitive examination (“concours”), 
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translating the principle of non-discrimination into access to public employment. The law 
may provide for derogations from the practice of competitive examination in specific 
cases, if they do not violate the general principle of equality. The same concerns Italy, as 
the Constitution requires eligibility on equal terms, with particular emphasis to equal op-
portunities between women and men (art. 51), and guarantees that all employment in 
the public administration be accessed through competitive examinations (“concorso pub-
blico”, art. 97). In Spain (art. 23.2) and Poland (art. 60), the constitutional norms guaran-
tee the right to access on equal terms to employment in the public service113.  

3.3 Constitutional characteristics of the civil service and different 
categories of public employees  

European constitutions determine certain features and organisation of national civil ser-
vice systems that reflect traditional principles which arose and were conceptualised under 
the influence of 19th century political liberalism114. Modern civil service systems in Europe 
are characterised by a professional body of servants, independent of changing political 
circumstances. The underlying aim of ensuring objectivity, neutrality and rationality en-
tails requirements like a high degree of specialisation, as well as high substantive and eth-
ical standards. It often implies incompatibility with other public posts and functions.  

In the United Kingdom the notion of the civil service is strongly linked to the executive 
power, as the British executive is made up of government ministers and civil servants. 
Judges, magistrates and those employed by parliament are not civil servants. Most civil 
servants work in government departments, supporting the government of the day in de-
veloping and implementing its policies, and delivering public services. As already men-
tioned, civil servants represent only 8.9% of the public workforce (public servants). 

The statutory basis for civil service management is set out in Part 1 of the Constitutional 
Reform and Governance Act 2010115. The central concept of the British civil service is very 
similar to those of the continent. It is a hierarchical, politically neutral and highly profes-
sional body composed of individuals selected on merit116. Civil servants work within a con-
stitutional framework –known as the Westminster Model– which requires them to be po-
litically impartial and principally accountable only to ministers in the current government. 
They also work within a wide range of ethical and other constraints, as established in the 
Civil Service Code117. The latter includes norms of conduct which form part of the terms 
and conditions of the service. Civil servants are therefore expected to carry out their role 
with a commitment to the core values of integrity (putting the obligations of the civil ser-
vice above personal ones), honesty (being truthful and open), objectivity (basing advice 
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and decisions on rigorous analysis of the evidence) and impartiality (acting solely accord-
ing to the merits of the case and serving governments of different political persuasions 
equally well).  

In Germany, art. 33.4 and 33.5 of the Constitution stipulate that the exercise of sovereign 
authority, as a rule, should be entrusted to members of the civil service, who stand in a 
relationship of service and loyalty defined by public law, with due regard to the traditional 
principles of the professional civil service118. The principle of objectivity and impartiality 
in the exercise of public functions finds an institutional safeguard in the guarantee of a 
professional civil service. The State’s obligation of neutrality –of a broader nature– there-
fore entails a duty of neutrality for public officials, since the state can only act through 
individuals119. 

Civil servants’ loyalty to the free democratic constitutional system is a crucial feature of 
the German Civil Service, an effect of intense historical development, and a cornerstone 
of a “democracy capable of defending itself”120. There is a rich body of constitutional case 
law that defines this obligation, indicating that it implies being prepared to identify with 
the idea of the State which the official has to serve and with the free democratic consti-
tutional order of that State, based on the rule of law and social justice121. Public officials 
have to be loyal not only verbally but also by observing and complying with the existing 
constitutional and statutory provisions and by conducting their office in the spirit of these 
provisions. This duty applies to every type of appointment in the civil service, fixed-term 
appointments, probationary appointments, appointments subject to revocation and ap-
pointments to a permanent post. Nor can there be any difference of treatment in this 
respect according to the nature of the civil servant’s duties.   

Other traditional principles of the professional civil service in Germany are the principle 
of alimentation, the principle of lifetime employment and the principle that the legal re-
lationship under civil service law, including remuneration, are regulated by the legislature. 
The obligation to take art. 33.5 of the German Constitution into account entails an open-
ness to developments that enables the legislature to adjust the provisions of public ser-
vice law to the corresponding evolution in statehood and thereby adapt the civil service 
law to current circumstances122. 

The French Constitution seems laconic as far as the civil service principles are concerned. 
However, two regulations should be mentioned: art. 13 (in the chapter concerning the 
President of the Republic, which sets out that the President shall make appointments to 
the civil service posts) and art. 34 (in the chapter on relations between parliament and 
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government, which envisages that statutes shall determine the rules governing the fun-
damental guarantees granted to civil servants)123. Both were developed in the case-law of 
the Constitutional Council, which has elaborated numerous constitutional rules and prin-
ciples in this field, and presented an extensive interpretation of the above provisions124.  

The most important rules governing the French civil service are neutrality, continuity and 
adaptability. As far as neutrality is concerned, it entails the obligation of the civil servants 
to refrain from manifesting –in the exercise of their duties– any political, religious or per-
sonal opinions and beliefs. It is often linked to equality, which prohibits any discrimination 
in the service provided and implies respect for the freedom of conscience and dignity of 
all persons125. Continuity of the civil service requires ensuring the regular functioning of 
public authorities, and continuity of the State and its administration. This value can there-
fore limit civil servants' right to strike. The last principle is adaptability, which must allow 
continuous adaptation of the service to the evolution of collective needs126.  

The Italian Constitution provides a set of principles for the civil service; these can be found 
both in a chapter concerning political rights and duties (art. 54) and in a part dedicated to 
public administration (art. 97 and 98). The first of these norms requires all public employ-
ees to fulfil their functions with discipline and honour, taking an oath in the cases estab-
lished by law. The provisions of art. 97 and 98 stipulate that public administration should 
be efficient and impartial, civil servants are exclusively at the nation’s service, and the 
statutes may establish cases of incompatibility. As in the previous countries, the constitu-
tional case law analyses the principles of the Italian civil service, in particular the impar-
tiality of its servants. The latter implies an effective position of independence of officials 
towards political bodies127.  

In Spain, the essential provisions are art. 103.1 and 103.3 of the Constitution (chapter 
“Government and Administration”). They oblige the public administration to serve the 
general interest with objectivity and act according to the principles of efficiency, hierar-
chy, decentralisation, deconcentration and coordination, being fully subject to justice and 
the law. Constitutional norms also establish the principles of merit and ability128 and grant 
civil servants the right to union membership. The same regulation establishes a system of 
incompatibilities and guarantees the impartiality of civil servants in the exercise of their 
duties. It might be worth mentioning that loyalty to the Constitution is a basic principle 
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governing the Spanish civil service. It implies the prohibition of activities that endanger 
the liberal democratic order based on the rule of law129.  

As far as the Polish Constitution is concerned, substantive rules on civil service can be 
found in the chapter “The Council of Ministers and Government Administration”. Art. 153 
requires that civil servants perform their activities in a professional, diligent, impartial and 
politically neutral way. This catalogue is partially a consequence of the democratic transi-
tion, experienced likewise by other Central and Eastern European countries. After the de-
mocratisation processes began in 1989, the primary aim was to establish the civil service 
as an independent professional body, guided by properly-understood common general 
interest, and to protect civil servants against dismissals and extensive political interfer-
ence130.  

Another common feature of European constitutionalism is reference to ordinary law for 
detailed regulation (e.g. art. 33.5 German Constitution, art. 33 French Constitution, arts. 
97 and 98 Italian Constitution, art. 103.3 Spanish Constitution). The national legislator 
may adopt different organisational and institutional models of national civil service. The 
scope of the legislator’s autonomy in determining various aspects of the civil service in 
the secondary law depends on the constitutional framework and its rigidity. In some legal 
systems, strict constitutional law makes major restructuring at federal level quite chal-
lenging (e.g. Germany), whereas in other countries, the process of changing the machin-
ery of government has long been straightforward (e.g. United Kingdom), usually only in-
volving secondary legislation which is easily passed through the legislature by the execu-
tive131. 

The scope of civil service legislation is usually broad. Generally speaking, civil service laws 
define the categories of public employees who are subject to it. The legislation clarifies 
whether it only applies to officials performing executive and administrative functions for 
the central State, or whether it extends to local government officials and to political, fixed-
term or contract public posts132. It also establishes a range of factors determining how 
civil servants relate to one another and to elected officials.  

Detailed studies of national civil service legislation show that it usually includes more com-
prehensive regulation, focusing on its objectives and scope, the nature of entry to the civil 
service system, the conditions of service, the duties of civil servants, rules for their disci-
pline, their rights, and provisions for training and transition. National laws also define the 
system of appointment (e.g. career system, post system, or hybrid systems). Appointment 
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systems are complex, including qualifications for entry to the civil service, mode of entry 
and the legal relationship between civil servants and the State133.  

It is worth emphasising that according to recent studies, the laws of all EU Member States 
distinguish two main categories of public employees. The first group is the more tradi-
tional type of civil service, based on a specific and more protected public law status, usu-
ally characterised by unilateral appointment. There are also special rules on career pro-
gress, remuneration, labour disputes and dismissals. The second group is public employ-
ment in essentially private law terms, i.e. it concerns employment based mostly on private 
(labour) law, with working conditions more similar or identical to the private sector. The 
relative importance of these two categories varies substantially from one Member State 
to another134. The reason for this distinction is that the public salaried labour force in Eu-
rope was formed outside the rules of the labour market, notably on the principle of 
greater job security –considered firstly as a protection against political pressure– and a 
remuneration system dependent on officials’ statuses and qualifications, not on the 
wealth they generate or the work they accomplish135. In other words, “government should 
not be run like a business, it should be run like a democracy”136. Also, particularly in con-
tinental Europe, it is related to the assumption that the State cannot contract regarding 
the exercise of public authority. All public employees, considered a reincarnation of the 
State, collaborate in exercising this authority137.  

The aforementioned boundary between statutory civil servants and public employment 
in private law terms varies from one country to another. In some states, the group of 
traditional civil servants – employed on a public law basis – can represent up to 90% of all 
public employees, whereas in other countries, it barely reaches 15%138. In other words, in 
some jurisdictions, statutory civil service includes nearly all of a State’s civilian employees, 
and in others, it concerns only high positions in the central government departments139. 
Nonetheless, a transition from a centralised to a decentralised determination of working 
conditions, privatisation of public employment, and a shift away from highly legalistic 
forms of employment can be observed. The transition partially overlaps with the privati-
sation of public services and infrastructure140. Statutory governance in some cases is being 
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replaced with contractual or even managerial governance, and no country is immune to 
these processes141.  

Against this backdrop, it is possible to indicate States where a large share of government 
employment is still based on civil servants, especially at central government level (e.g. 
France, Spain, Germany, Greece, Luxemburg and Austria). These countries maintain a uni-
lateral statutory system for all or most of their public sector posts, which is distinct from 
private-sector jobs under contract142. Thus civil service members retain their public status, 
constitutive of very pronounced differences. Even in this group, we may observe the ex-
istence of different public employment categories, depending on whether they work un-
der public or private (labour) law. The role model of public employment used to be more 
unified than the duality this employment system suggests143. 

The second group are countries that have adopted a public employment regime that is 
little different or even identical to that of the private sector. It concerns primarily the 
United Kingdom, where market mechanisms are generally considered adequate for the 
public sector. As a result, the employment relationship in public administration is based 
on the mechanisms of private employment law144.  

Other countries have made a substantial shift towards contractual employment in public 
employment (e.g. Italy, as well as Sweden, Denmark, Finland and the Netherlands). They 
fall into a mixed category where liberal reforms have considerably reshaped the function-
ing and scope of State intervention through privatisations and the expansion of executive 
agencies145. The same group includes Central and Eastern European countries (e.g. Po-
land). The majority have established some form of career civil service system, envisaging 
protection of officials from political pressure by favouring competition and limiting polit-
ical appointments. Nonetheless, in these countries, the traditional and protected status 
of civil servants is granted only to those holding public authority or directly involved in 
policymaking, law drafting or the implementation of legislation. The other public officials 
are employed under private (labour) law146.  
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Concluding this section, as discussed in the previous part of this paper, right of access to 
employment in the public service (public administration) is broad. A common European 
characteristic is the requirement of equal access for all citizens to all public posts. By con-
trast, the provisions concerning the constitutional characteristics of the civil service have 
narrower personal scope. They usually concern a specific group of officials who work for 
the government (executive power) and who have special tasks and responsibilities. The 
constitutional texts often establish a set of democratic values for the civil service systems 
and incompatibility rules. Constitutional provisions are usually developed in ordinary leg-
islation, which defines categories of servants and specific working conditions for various 
groups. In recent decades, privatisation processes have influenced the public administra-
tion in Europe, causing the emergence of various groups of servants who either work un-
der public or private (labour) law.  

4. Civil service: employment in the executive, duties and 
responsibilities  

4.1 Various analytical approaches  
There have been numerous attempts by scholars to define the term “civil service”, but no 
definition is yet universally used and accepted. Definitions vary substantially due to the 
fact that they have been formulated for different research purposes. Another reason for 
this heterogeneity is that it concerns analytical frameworks applied in different disci-
plines, including law, political sciences, sociology and economics. As a result, there is prob-
ably no single conception of the civil servant that could serve as a building block for Euro-
pean administrative integration, but rather a complex network of concepts and associa-
tions with concepts that show “very easy connections as well as highly difficult disconnec-
tions”147.  

Political science defines the notion of the civil service broadly, since its scholars employ 
“umbrella terms” to prescribe and/or describe different reform trends in public manage-
ment148. Some authors claim that civil service systems are composed of rules and author-
ity relationships linking the State with administrative organisations and human re-
sources149 and therefore concern all “mediating institutions that mobilise human re-
sources in the service of the affairs of the State”150.  

Another study suggests applying specific criteria to distinguish civil servant status from 
ordinary employment. Among the most characteristic features are appointment by an au-
thorised public institution; strong constraints on dismissal to balance responsiveness to 
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the government with respect for State institutions; particular constitutional and legal con-
straints on actions; and employment in civilian government151. In addition, some defini-
tions use slightly modified components, such as legal entrenchment, pervasiveness, polit-
ical-administrative nexus, career and rewards152. 

There are various terminological dilemmas concerning socio-occupational nomenclature 
in sociology, including the public workforce. Sociologists claim that working in the civil 
service creates a set of values that distinguishes it from other types of employment. None-
theless, it should not be reduced to the set of working conditions and the rules of hierar-
chical relationships. There is obviously a particular relationship with the State and a notion 
of the public interest, but specific social characteristics of civil servants might be crucial. 
Scholars suggest that particularities can be perceived in cultural, lifestyle, trade union and 
political practices153.  

Additionally, some analytical studies are based on categories elaborated in the economic 
sciences. This is the case of the Organisation for Economic Cooperation and Development 
(OECD) which emphasises that there are considerable variations in the definition of the 
civil service and of organisations at central government level. Public servants are defined 
as all government employees who work in the public service, who may be employed 
through various contractual mechanisms (e.g. civil servant statutes, collective agreements 
or labour law contracts), on indeterminate or fixed-term employment contracts, but not 
normally including employees in the wider public sector who are usually regulated under 
other employment frameworks (e.g. most doctors, teachers, police, the military, the judi-
ciary and elected officials)154.  

Finally, it might be interesting and inspiring to look at the definition used in another re-
search project whose scope partially overlaps that of the present study. I refer to the In-
ternational Handbook on Civil Service Systems, where the editor –finding that there is no 
universally accepted definition of the civil service– suggests that for comparison and aca-
demic review, it would be easier to refer to “public administration” (or “public service”) 
rather than to civil service. He concludes, however, that this approach would miss a more 
focused review of the core officials who are closest to ministers, the people who, for the 
most part, are a crucial element of the policymaking and policy implementation process 
in most states155. 

                                                           
151  Demmke, Christoph/Moilanen, Timo (2010), Civil Services in the EU of 27. Reform Outcomes and the Future of the Civil 

Service, Peter Lang, pp. 51 et seq. 

152  Bezès, Philippe/Lodge, Martin (2007), “Historical Legacies and Dynamics of Institutional Change in Civil Service Sys-
tem”’, in: Frits M. van der Meer/Jos C. N. Raadschelders/Theo A. J. Toonen (eds.), The Civil Service in the 21st Century: 
Comparative Perspectives (1st edition), Palgrave Macmillan, pp. 121 et seq. 

153  Hugrée et al. (n. 138), p. 66. 

154  Organisation for Economic Cooperation and Development, Government at a Glance 2021, OECD Publishing, Paris, 
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https://eur-lex.europa.eu/legal-content/FR/TXT/HTML/?uri=CELEX:12012E/TXT


Adam Krzywoń 

34 

4.2 Civil service: work for the executive, special duties and responsibilities 
Some aspects of the definition of the civil service and civil servant have emerged from the 
present analysis of the terminology of international law and constitutional regulations 
concerning employment in the public administration. The proposed framework should be 
tailored for comparative analysis of civil service law in Europe to determine to what extent 
different concepts and meanings converge in the light of European integration. The 
framework should therefore be based on broad, comprehensive and compendious no-
tions in order to include divergent categories of public employees in various European 
legal systems.  

The basic assumption is that there should be a distinction between public service and civil 
service, as suggested by various norms of international law and their interpretations. Pub-
lic service is a broader concept, a type of professional activity related to exercising every 
public power (executive, legislative and judicial). It therefore includes all employees of the 
public sector and all the State bureaucracy, regardless of the legal basis of their employ-
ment. This notion of public service corresponds to the broad scope of the right of equal 
access to employment in the public service, as guaranteed by international instruments 
and constitutional norms of the European States considered here.  

The civil service is a part of the public service. It constitutes a segment of the public work-
force that includes officials employed by the executive power, who have special duties 
and responsibilities and should often meet specific requirements. Civil servants are em-
ployed on a regular basis, meaning that there is stability and permanence of employment. 
However, the employment regime is not decisive for civil-servant status.  

This distinction enables comparative research to be focused on a particular category of 
the public employees who are working “in the service of the State”, and due to their con-
stitutional role, occupy one of the most critical positions in political-administrative and 
societal systems156.  

4.2.1 Employment in the executive  

The first element defining the status of civil servant concerns employment in the execu-
tive (government). Members of other State branches –legislative and judicial– are not part 
of the civil service. Although representatives of the legislative and judicial branches also 
have a crucial role in the political and legal system, these positions are part of the public 
service and are subject to different international and constitutional rules than officials 
working for the executive.  

Equating employment in the executive and civil service therefore makes it possible to re-
duce the personal scope of comparative research in a rational way and focus on key per-
sons holding public authority and directly involved in the implementation of legislation 
and policymaking or law drafting. The concept of executive power should be understood 
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broadly157. The notion is not limited to ministries. The term civil servant encompasses all 
persons employed in government (executive) administration158. Officials of bodies (insti-
tutions) under the supervision of the government and persons working in independent 
regulatory authorities or sub-national bodies are therefore also included159.  

Against this backdrop, it is worth looking at the various dimensions of government, as 
proposed in the political and administrative sciences. The first refers to the degree of ver-
tical dispersion of authority—how far authority is shared between different levels of gov-
ernment. Some European states are highly centralised, with the most significant decisions 
concentrated at the top level, while others are more decentralised. The second dimension 
concerns the degree of horizontal coordination at central government level. Ranging from 
“highly coordinated” to “highly fragmented”, the vertical dispersion of authority tends to 
be greatest in federal constitutions and least in the constitutions of unitary and central-
ised states160.  

In common law systems, there is also another valuable term: arm’s-length bodies. These 
concern formally established organisations, funded directly from the State budget to de-
liver a government service, but they are not ministerial departments (e.g. non-ministerial 
departments, non-departmental public bodies, executive agencies and other bodies, such 
as public corporations). Formally, the decision-making of arm’s-length bodies is independ-
ent of the government (ministries), although the ministers are ultimately responsible to 
the parliament for their effectiveness and sufficiency. In most countries, these services 
employ far more staff and spend much more money than the ministries themselves161. All 
these categories of employees should be encompassed by the notion of civil service for 
the purposes of comparative research, even though the constitutional framework or or-
dinary legislation of some European States may exclude them from this group.  

As already mentioned, there is a split in public services between central government and 
subnational (regional, local) government that varies substantially across Europe. In some 
strongly decentralised States, most executive competencies may be distributed to lower 
entities. Their workforce can also have constitutional status, as well as special duties and 
responsibilities, and deliver public services to various communities on a regular basis. That 
is why the notion of civil service should be extended over employment in regional and 
local government162.  
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4.2.2 Special duties and responsibilities of civil servants 

Certain features of the employment relationship are crucial for determining the notion of 
civil servant. On one hand, legal norms establish specific qualifications necessary to obtain 
a position in the civil service. On the other, once an official enters the civil service, he/she 
is obliged to meet the requisites of political neutrality, impartiality and efficiency, im-
portant for the exercise of power and for safeguarding the interests of the State. Employ-
ment in the civil service also implies loyalty to the State and its democratic and Constitu-
tion-based system, inside and outside the workplace, and may restrict certain rights (e.g. 
right to strike, to form a trade union, to belong to a political party). All these features are 
also emphasised in European case law. The ECtHR and the CJEU both underline the exist-
ence of special requirements, duties and responsibilities, and a bond of trust and loyalty, 
due to the obligation of civil servants to safeguard the interests of the State.  

As far as the set of fundamental values is concerned, political neutrality (impartiality) 
should be emphasised. In modern democratic countries, civil servants are regarded as the 
executing arms of a State, able to serve whatever government of the day. The concept of 
Weberian bureaucracy has influenced this ideal for administrative personnel, since it re-
quires some independence of administrative institutions to provide objective and neutral 
performance of the administration, whatever the political head of the hierarchy163. 

The politicisation of the civil service, which has become a central issue in law and political 
science, is a complex universal problem that requires thorough analysis, and as such, is 
beyond the scope of this study164. Nonetheless, it should be noted on one hand that the 
civil service has allegedly become more politicised, and that there is substantial political 
control over the bureaucracy in some European countries, often combined with populism 
and democratic backsliding165. The latter is particularly visible in the substitution of polit-
ical criteria with merit-based ones in the selection, retention, promotion, rewards and 
disciplining of civil service members. Some officials become involved in politics simply be-
cause it is the structure that delivers public services to citizens – it plays a role in deter-
mining who gets what from the public sector166. On the other hand, scholars claim that 
almost all civil service systems have some level of political involvement and the problem 
appears when the limits are violated. As said, the original idea of the civil service was to 
deliver services under the control of the political power, but with some capacity and rel-
ative autonomy of judgment167.  
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Additionally, the impartiality of civil servants has a notable effect on the whole apparatus 
of public administration and its objectivity. The objectivity becomes a consequence of the 
impartiality of the actions of the officials that compose it, producing a cause-effect rela-
tionship between objectivity and impartiality. Thus, when a civil servant acts impartially, 
the result is the objectivity of the public administration168.  

Finally, loyalty and fidelity to the State, its constitutional values and democratic principles 
are crucial defining elements of the civil service. The loyalty is based on the idea that a 
State must be able to trust its officials in defence of the constitutional and democratic 
design, which coincides with civil servants’ obligation to at all times protect the free and 
democratic order in accordance with constitutional norms and principles. The oath, a 
compulsory element to access the civil service in the majority of the legal orders, is the 
instrument that strengthens expectation of the servant’s loyalty to the Constitution and 
the State169.  

4.2.3 Not the employment regime, but a regular basis 

As far as the employment regime is concerned, one of the conclusions of the previous 
parts of this study is that ordinary civil service legislation, developing a constitutional 
framework, often creates various categories of servants who are employed under differ-
ent legal regimes, whereas civil servant status, primarily in continental Europe, has tradi-
tionally been based on laws and regulations different from private (labour) law.  

Norms concerning public employment have usually been distinct from private sector 
rules, since working for the executive implies less flexibility (more unilaterality) in deter-
mining terms and conditions of employment. However, the degree of unilaterality is dif-
ferent across Europe, as some systems shift towards more contractual employment of 
officials, which overlaps with already discussed privatisation processes in the public ad-
ministration.  

One of the most visible consequences of the different regimes (public versus private) is 
the way of establishing the employment relationship. In the case of an official employed 
under public law, the most common characteristic is unilateral appointment (nomina-
tion). In some legislations, it may have strong public-law-related connotations, automati-
cally implying that the employment relationship is not governed by private (labour) law, 
as this administrative action excludes the possibility of entering into a contractual rela-
tionship170. In principle, there is consequently no room for individual negotiation, and pri-
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marily the parliament is entrusted with the responsibility of fixing or modifying the con-
ditions of employment of civil servants171. It also places the civil servant in a situation of 
hierarchical subordination in return for certain statutory guarantees and obligations172.  

Against this backdrop, there is comprehensive ongoing discussion among specialists about 
whether it is necessary both to grant special legal (public) status to civil servants and to 
include persons who are performing tasks of comparable responsibility in private entities. 
The employment regime may be the source of substantial differences as far as the scope 
of individual and collective rights of officials are concerned. Strongly protected public sta-
tus and differentiation of rights could therefore be partially inadequate in the context of 
the changing public administration and working culture, as well as privatisation pro-
cesses173. However, more flexible and contractual arrangements in the public administra-
tion could erode the traditional values attached to the civil service174.  

Nonetheless, since the aim of this paper is to define the notion of civil service and create 
an analytical framework for comparative study, the above discussion –crucial for the de-
tailed configuration of national civil service systems– seems insignificant from the present 
perspective. In this regard, let me underline that the employment regimes themselves, as 
established in various European legal systems, cannot be decisive for the status of a civil 
servant in the light of the proposed definition. A government official –with special duties 
and responsibilities– can be employed under public or private (labour) law. It is therefore 
also necessary to include persons employed in the government under an employment 
contract, not only those employed by unilateral appointment (nomination), in the scope 
of civil service. 

In this regard, instead of focusing on the legal regime, the last constitutive element of the 
definition of civil service should be employment on a regular basis. The exercise of duties 
in the civil service should be permanent, and there should be a certain stability of employ-
ment. This continuity of service, being a constitutional value in some European States, 
contributes to the efficiency of the government and enables officials to act effectively in 
the changing political context. In the light of the comparative analysis of civil service sys-
tems, it would also make it possible to eliminate employees who exercise specific execu-
tive functions ad hoc.  

5. Conclusion 
This aim of this analysis was to create an analytical framework for comparative study that 
would explain the impact of European law on civil service systems and demonstrate how 
the employment of government officials has changed in recent decades. Thanks to a 
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broad and precise notion of the civil service, and its compendious definition, it would be 
possible to verify the principal hypothesis that civil service law has developed into an in-
ternational discipline requiring scholarly debate to gradually shed its introverted nation-
ally-focused character. 

Analysis of the relevant international law provisions has shown substantial variations in 
the official translations of international treaties. Nonetheless, thanks to systemic and 
functional interpretation, it has been possible to elaborate broad notions, primarily of the 
public service, and to open regional systems of human rights protection to any specialised 
instrument of international law.  

Two essential arguments emerge from this analysis of the terminology of international 
law and comparison of the constitutional framework of selected European countries. First 
of all, the terminology tailored for a comparative study of European civil service systems 
should be based on comprehensive notions. Secondly, the proposed framework should 
include the various government officials who often form different categories of employ-
ees under ordinary national legislation.  

Against this backdrop, the first conclusion is that public service is a broader concept than 
civil service. Public service concerns a type of professional activity related to the exercise 
of all public power (legislative, executive and judicial). It coincides with the broad notion 
of the right of equal access to employment in the public service, protected at international 
and constitutional level.  

The second conclusion concerns the definition of the civil service. Civil servants are offi-
cials employed by the executive; they have special duties and responsibilities and are of-
ten subject to specific requirements. The employment regime is not decisive for the status 
of civil servant, due to the fact that government officials in Europe are employed both 
under public or private (labour) law. Nonetheless, they should enjoy stability of employ-
ment and exercise their competencies on a regular basis, not ad hoc.  

Of course national authorities enjoy discretion concerning the legal definition of the civil 
service for internal purposes. The body of public employees is as diverse as the adminis-
trative tasks of a modern democratic State. That is why national laws often reduce the 
personal scope of the civil service or create different subcategories of servants who are 
labelled with different terms. However, this does not change the definition of the civil 
service proposed here for the purposes of comparative research.  
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